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Mgr. Pavla Fuéikova

prezidentka Exekutorské komory CR

ROK 2016 - BOJ ZA TARIF
A NOVE PRILEZITOSTI

Cas netiprosné béZi a prvni snéhova nadilka nam pripomneéla, Ze rok se dostal do
své zavérecné faze. Pro nékoho obdobi zimnich radovanek, vanoc¢niho potéseni a
pohody, pro jiného obdobi pieplnénych nakupnich center, shonu a dnii halicich se
do tmy dtive, nez by si prali. Ale snad pro vSechny ¢as zamysleni nad tim, kam je
ten rok posunul, co jim dal, co vzal a co bychom pro pristé chtéli zménit. Jaky tedy
byl tento rok z mého pohledu? Naro¢ny, intenzivni a prelomovy. Na jedné strané se
jim jako Cervena nit vine nas netinavny boj za tarif, ktery je naprosto urcujici pro
existenci nasi profese, a na strané druhé jsme letos na podzim oslavili 15. vyroc¢i
nasi existence, coZ uz je néjaka radka let a davka slozenych zkousek nasi dospélos-
ti. Oba tyto momenty roku povazuji pro nas stav za klicové.

0 tarifu bylo napsano a receno béhem celého roku takika vse, nechci proto v tuto
chvili zabredat do detailni argumentace k jeho obhajobé. I kdyz v dobég, kdy pisi
tento prispévek stale nevim, jak bude nas tarif v priStim roce vypadat, jedno si
uvédomuji. Povedlo se nam vyvolat silny tlak a Sirokou odbornou podporu nasi
profesi, ktera je nutnou soucasti moderni demokracie a bez niz se tato spolec-
nost neobejde. Slusi se na tomto misté za tuto podporu podékovat a vérit, ze si
ji udrzime a jeji potencial budeme umét vyuzit i v dalSim intenzivnim a dlouho-
dobém tlaku na ministra spravedlnosti a jeho ufad pri resSeni fady stéZejnich a
systémovych témat spojenych s novelou exeku¢niho fadu. Hodné to bude zaleZet
na nas samotnych. Ptresvédcili jsme se, ze v dosavadnim usili byly rozhodujici
i nAmi propracované analytické vystupy, které jsme do debaty vnesli. Pecliva pra-
ce se zakonodarci, vériteli, ostatnimi pravnimi profesemi i médii pak prinesla vice
porozuméni tomu, za co a proc bojujeme. Pojd'me to, co jsme se letos spolecné nau-
¢ili vyuzit také k tomu, abychom v historicky kratké dobé prosadili princip mistni
prislusnosti, byt tieba alespoii zpocatku v jeho ¢astecné podobé.

Omezit se vSak jen na obhajobu nutného mi pripada malo, i v nasi profesi je tfeba
prichazet s né¢im novym. Abychom ziskali kontext a $irsi evropské souvislosti,
pozadali jsme nase zahrani¢ni kolegy, aby se s nami podélili o své zkuSenosti. Od-
bornou mezinarodni konferenci konanou pravé u prilezitosti nasich 15. narozenin
jsme zaméfili na ¢innosti exekutora, které zdanlivé nejsou jeho hlavni naplni, ale
které jeho ¢innost doplnuji a staly je jeho podstatnou soucasti. Oblast tak zvanych
dalSich Cinnosti exekutora predstavuje smér, ktery skyta velky potencidl, a nasi

kolegové z Evropy jiz tyto ¢innosti hojné vykonavaji.

Dorucovani soudnich pisemnosti, mediace a predexeku¢ni vymahani, provadéni dra-
Zeb pro soudy a insolvencni spravce, které jsou v zahranic¢ni zcela bézné, se bohu-
zel prozatim v podminkach naseho pravniho radu zatim nepodarilo prosadit (i kdyz
v pripadé provadéni drazeb jsme na velmi dobré cesté). A to navzdory tomu, Ze za
patnact let naseho fungovani jsme jednoznac¢né prokazali, Ze s tkoly, které nam stat
svéril, si umime poradit, Ze je zvladame a Ze systém vymahani pohledavek v ramci
exekucni ¢innosti funguje. Jsem presvédcend o tom, Ze je pro stat vyhodné plné vyuzit
potencialu soudnich exekutortli ve prospéch spolecnosti zatfazenim dal$ich ¢innosti
do naseho odborného portfolia. A to je i hlavni sdéleni nasi konference a milniku
patndctiletého vyroci. A je to rovnéz vize, kam by se nase profese méla do budoucna
ubirat. I proto tomuto tématu vénujeme posledni letosni ¢islo naseho ¢asopisu.

Zavérem mi dovolte, abych Vam jménem celého prezidia podékovala za podporu
a poprala hodné zdravi a osobni i pracovni pohody. Prozijte klidné a prijemné Va-
noce se svou rodinou a v kruhu pratel a blizkych. Nacerpejte mnoho sil a nové,
zivotadarné energie. Do nového roku vstupte spravnou nohou a po celou dobu si
snazte udrzet dobrou naladu a optimismus do budoucnosti. Budeme ho nepochyb-
né potrebovat. At je pro Vas rok 2017 inspirativni a vyjimecny!
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Mgr. Pavla Fucikova
President, National Chamber of Judicial

Officers of the Czech Republic

2016 - THE TARIFF
BATTLE AND NEW
OPPORTUNITIES FOR
OUR PROFESSION

Time is marching on and the first snowfall has reminded us that the year is coming to
aclose. For some this is a time of winter wonderlands, Christmas cheer and relaxation,
while for others it is marked by overcrowded shopping centres, the endless rush and
the days growing dark earlier than they would wish. But perhaps for everyone thisis a
time to think about how their situations have shifted over the past year, what they have
been given, what has been taken away, and what they would change next time.

How was this past year from my perspective? Difficult, intense, and a turning point.
On the one hand our untiring battle for tariffs, which is absolutely decisive for the ex-
istence of our profession, runs through it like a constant red thread; on the other hand,
we celebrated our 15" anniversary this year, which marks a number of years and tests
we have passed on the path to adulthood. I consider both of these aspects crucial for
the stage we are in.

Throughout the year almost everything has been written and said about the tariff,
which is why I do not want to get bogged down in detailed arguments defending it.
As I am writing these words I still do not know what our tariff will be next year, but
there is one thing I do realise. We have been able to create a lot of pressure and broad
expert support for our profession, which is a necessary part of modern democracy and
which society is unable to do without. At this point it would be right of me to offer my
gratitude for this support and believe that we will maintain it. We will be able to utilise
the potential of this support in further intense, long-term pressure on the Minister of
Justice and his office to resolve a number of crucial, systemic topics associated with
the Judgement Enforcement Amendment. A lot will also depend on us. We have become
convinced that in our efforts thus far, the output from the analyses we conducted and
brought into the debate has been of critical importance. Painstaking work with legis-
lators, creditors, other legal professions and the media brought more understanding
with regards to what we are fighting for and why. Let us also make use of what we have
learned together this year to enforce the principle of territorial jurisdiction in record
time, initially at least in part.

However, restricting ourselves to merely defending what is necessary seems to fall
short; even our profession must propose innovations. To receive more context and a
broader European perspective, we asked our colleagues abroad to share their experi-
ences with us. Our international conference held during our 15" anniversary was fo-
cused on the work performed by judicial officers that does not seem to be among their
primary duties and responsibilities, but comprises additional tasks and represents an
important part of their jobs. These additional tasks represent an avenue that offers
a great deal of potential, and our European colleagues already largely perform these
activities.

komorni listy
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Unfortunately, the service of court papers, mediation and pre-enforcement recovery,
organisation of auctions for courts and insolvency administrators - all of which are
entirely common in other countries - have yet to be implemented in the Czech legal
system (although we are well on our way in regards to auctions). This is in spite of the
fact that for the fifteen years of our existence, we have clearly proved that we can han-
dle the assignments the state has entrusted to us and that the debt recovery system
in enforcement operations does work. I am convinced that it would be helpful for the
state to make full use of the potential offered by judicial officers to benefit society by
including further activities in our professional portfolio. This is also the main message
of our conference and the milestone of the 15" anniversary. Moreover, it is a vision of
the future direction of our profession. This is one of several reasons why we are dedi-
cating this year’s final issue of our magazine to this subject.

In closing, on behalf of the entire board I would like to thank you for your support and
wish you much good health and contentment in your personal and professional life.
Enjoy a peaceful and pleasant Christmas with your family and friends. Draw on much
new strength and energy. Start off the new year on the right foot, and throughout the
year try to stay in a good mood and be optimistic about the future. We will definitely
need it. May 2017 be an inspiring and exceptional year!
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ABSTRAKTY

UIH] pracovala na sestaveni souboru norem a standardi, které by vSem statlim
poskytly jednoduchd a efektivni pravidla, diky nimz by vSechny pravni systémy
mohly pouzivat spole¢nou fec. Tyto zasady umoziuji definovat urcité idealni exe-
kuéni postupy: modelovy zdkon vymezuje novou rovnhovahu mezi pravy véritele
a ochranou zakladnich prav dluznika, celosvétovy kodex pak anticipuje vyuzivani
novych technologii pro modernizaci exeku¢nich metod a reaguje na nové ekono-
mické faktory.

CEPE] vytvorila pracovni skupinu pro otadzky vykonu soudnich rozhodnuti, aby
dale rozpracovala smérnici. Vysledkem je smérnice pro lepsi provadéni stavajici-
ho doporuceni Rady Evropy o vykonu rozhodnuti ze dne 17. prosince 2009, kterou
ptijalo vSech 47 ministri spravedlnosti ¢lenskych statd Rady Evropy. Obsahuje
82 ¢lankd.

Francie si v oblasti sekundarnich ¢innosti stanovenych v ¢lanku 34 vede dobre.
Nenapliiuje v§ak vSechna doporuceni, ktera Evropska komise pro efektivitu justi-
ce vydala. Narizenim ¢. 2016-728 ze dne 2. ¢ervna 2016 byla ustanovena nové pro-
fese, tzv. soudni komisat. Cinnost této nové profese bude zahajena k 1. lednu 2022.

Dobre organizovany systém vymahani neuhrazenych faktur ma zasadni vyznam
v postupu proti neplaceni pohledavek, které ekonomiku zatéZuje. Exeku¢ni vyma-
hani pohledavek je jednim z nastrojd, které se uplatiiuji v zavérec¢né fazi pravniho
vymahani takovych dluh.

Soudni exekutor v Belgii je nezbytny a divéryhodny partner pti smirném vyma-
hani pohledavek. Cinnost mimosoudniho vymahani pohledavek samoziejmé neni
vyhradni pravomoci exekutora. V poslednich deseti letech vSak jeji vyznam stale
narusta.

Do cinnosti soudnich exekutort v Anglii a Walesu podle smérnice CEPE] spada
sprava pohledavek, dobrovolny prodej movitého a nemovitého majetku v drazbé,
zabavovani zboZi, potizovani exekutorsky zapisti, poskytovani pravniho poraden-
stvi, insolvenéni fizeni, vyFizovani ikoni z povéfeni soudu, zastupovani acastni-
ki u soudu v piipadech obrany nasich ikond, sepisovani soukromych listin a do-
kumenti, pedagogicka ¢innost.

Estonské pravni predpisy se zdsadam uvedenym v ¢lanku 34 smérnice CEPE] pri-
blizuji. Proces vyvoje neni tak rychly, jak bychom si prali, presto lze zaznamenat
urcity vyznamny pokrok. Estonsky exekutor od roku 2001 ptisobi jako soukroma
osoba, kterd vykonava volnou profesi a zastava funkci ve verejnopravnim systému
svym jménem a na vlastni odpovédnost. |
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ABSTRAKTY

Institucionalni reforma ¢innosti soudnich exekutord byla v Litvé zahajena pied
13 lety. Od 1. ledna 2003 prevzalo jejich funkci 123 soukromych exekutord.

Federalni sluzba soudnich exekutord FSSP je vykonny organ exeku¢ni sluzby Rus-
ké federace podrizeny federalnimu ministerstvu spravedlnosti, mezi jehoz hlavni
kompetence patii zejména nuceny vykon exekucnich tituld a zabezpecovani po-
Fadku na soudech vsech stupi. Pri vykonu sluzby lze odlisit dva druhy ,soudnich
exekutord”.

Slovenska komora exekutorov se letos pripomnéla 20 let své existence. Stejné jako
v Ceské republice zde existuje institut soudniho exekutora jako vefejného ¢initele,
statem opravnéné a zplnomocnéné osoby k vykonu soudnich rozhodnuti.

Problematika kvalitniho zabezpeceni exekucni a dalsi ¢innosti soudniho exeku-
tora a zvySeni jeho autority jako sluZebnika statu a véritell se fadi mezi zaklad-
ni otazky, které se zabyvaji zkvalitnénim jeho ¢innosti. Mezi hlavnimi prioritami
1ze jmenovat hledani dalsich, tedy i mimoexekuc¢nich ¢innosti soudniho exekutora
a samozrejmeé boj za opravdu spravedlivy exeku¢ni tarif. |
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ABSTRACTS

UIH] has been working on the construction of a set of norms and standards that
would give all states simple and effective rules that would allow all legal systems
to use a common language. These principles make it possible to define certain
ideal enforcement procedures: the model law defines a new balance between the
rights of the creditor and the protection of the fundamental rights of the debtor,
the Global code of enforcement anticipates the recourse to new technologies for
modernizing enforcement methods and responds to new economic factors.

The CEPE] created a working Group on enforcement to elaborate these guidelines.
This resulted in the Guidelines for a better implementation of the existing council
of Europe’s recommendation on enforcement of 17" December 2009, adopted by
all 47 Ministers of Justice of the CoE. The guidelines consist of 82 articles.

France is in a good position with regard to secondary activities provided in para-
graph 34. However, France does not meet all the recommendations made by the
CEPE]. A a new profession was created by Ordinance No. 2016-728 of 2 June 2016,
that of commissioner of justice. The new profession will start its operations on 1%
January 2022.

A well organized system to recover unpaid invoices is of vital importance to fight
against the burden that non payment of debts has. Enforcement is one of the in-
struments, the final stage, in the legal recovery process, to recover those debts.

The activity of extra-judicial debt recovery is of course not a monopolistic compe-
tence of the Enforcement Officer, but it became more and more important during
the last 10 years. Today, the Enforcement Officer is considered as a very serious
partner for extra-judicial debt recovery to the detriment of debt recovery agencies.

The framework of a judicial officers’ activities according to the CEPE] Guidelines
includes debt recovery, voluntary sale of moveable and immoveable property at
public auction, seizure of goods, recording and reporting of evidence, provision
of legal advice, bankruptcy procedures, performing tasks assigned by the courts,
representing parties in the courts in cases of defending the actions of a judicial
officer, drawing up private deeds and documents, teaching.

Estonian legislation is moving towards the principles in accordance with the Arti-
cle No. 34 of CEPE] Guidelines. The development process is not so fast as we would
like it to be, but still some progress is remarkable. Estonian bailiff is since 2001
functioning as private person, who engages in liberal profession and holds office
in public law in his or her own name and at own liability. |
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ABSTRACTS

In Lithuania bailiff institutional reform has been started 13 years ago. Since the
1%t of January, 2003 their functions have been taken over by 123 private bailiffs.

The Federal Judicial Officers’ Service (FSSP) is the executive body of enforcement
service of Russian Federation that is subordinated to the Ministry of Justice. The
main competences consist of the compulsory enforcement of judicial decisions and
securing order at the courts of all instances. The service distinguishes two types
of judicial officers.

This year the Slovak Chamber of Judicial Officers remembered an anniversary of
its 20 years of existence. As well as in the Czech Republic there is an institute of a
judicial officer in the form of a public official that is entitled by the state to enforce
judicial decisions.

The problematics of ensuring a quality law-enforcement and secondary activities
of a judicial officer and the increase of its authority as a servant of a state and the
debtors are the essential topics dealing with an improvement of the service of the
judicial officer. The list of the main priorities would consist of searching seconda-
ry, meaning non-executional, activities of the judicial officer and the struggle for a
truly just enforcement tariff. |
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UIH] JE SE
SVYMI 88 CLENY
JEDINECNOU
ORGANIZACI

rozhovor s Francoise Andrieux
prezidentkou Mezinarodni
unie soudnich exekutord

V Cele Mezindrodni unie soudnich exekutor(
(UIHJ) stoji Francoise Andrieux od lofiského
roku. Vede instituci, kterd byla zaloZena v roce
1952 a ktera sdruzuje 88 zemi. Na rijnové kon-
ferenci Exekutorské komory CR v Praze hovo-
fila o tom, kam sméruje nové pojeti soudniho
exekutora.

Profese soudniho exekutora se méni. Prizpiisobuje se moder-
nim podminkdm. Méla by byt v budoucnu naddle omezena jen
na vymdhdni soudnich rozhodnuti?

Jednak by to byla velka chyba, jednak by to bylo v rozporu
s rozhodnutim organd vefejné moci vyjadfenym ve smérni-
cich CEPE] pro lepsi aplikaci doporuceni Rady Evropy ze dne
9. zari 2003, Rec(2003)17, o vykonu soudnich rozhodnuti,
jez bylo prijato 47 ministry ,Velké“ Evropy. Pti prilezitos-
ti svého zasedani ve Washingtonu v roce 2006 predstavila
Mezindrodni unie soudnich exekutort program multidisci-
plinarnich ¢innosti soudniho exekutora, ktery v plné miie
odpovida smérnicim a ktery se opira o proces vzdélavani.
Rozsifeni ¢innosti je totiZ nezbytné podminéno odpovidaji-
cim vzdélanim a prlpravou, ma-li byt a¢inné.

Ve které oblasti md soudni exekutor privilegované postaveni?

V oblasti insolven¢éniho a konkursniho fizeni. Insolvencni
rizeni je totiz doménou, v niz se uplatiiuji postupy tvorici sa-
motné jadro Cinnosti vykonavané soudnimi exekutory: jed-
nani s vériteli, zpenéZovani majetku atp. Dorucovani a vy-
kon soudnich rozhodnuti jsou pak zakladem mnoha dalSich
aktivit, které spoluutvareji Siroké pole pisobnosti odborni-
ka v oblasti exekuci, tedy soudniho exekutora.

komorni listy



0 jaké multidisciplindrni aktivity se jednd?

Bod 34 smérnice vymezuje Cinnosti, které mohou byt
vykondvany soudnimi exekutory, nasledovné: ,Soudni exe-
kutori mohou byt rovnéz opravnéni vykonavat doplikovou
¢innost, jez bude slucitelna s jejich profesi, za icelem zajisté-
ni a ochrany prav jedincg, a jeZ bude zamétena na zrychleni
soudniho Fizeni ¢i odbfemenéni soudt, jako napriklad: vy-
mahani pohledavek; prodej movitého ¢i nemovitého majet-
ku ve verejné drazbé; zabaveni majetku; sepisovani zapist
o osvédceni skutkového déje nebo stavu véci; vykon ¢innos-
ti soudnich ziizencl; poskytovani pravniho poradenstvi;
insolven¢ni a konkursni rizeni; plnéni tikoll svérenych sou-
dem; zastupovani ucastnikl v soudnim fizenfi; vypracovava-
ni soukromych listin a dokumentd; vyuka.” Je zcela zjevné,
Ze vedle Cinnosti tvoricich jadro povolani soudniho exekuto-
ra je tento opravneén a schopen vykonavat téz dalsi Cinnosti,
jez okrajoveé souvisi s exekucemi, a timto jej ¢ini pravym od-
bornikem pro oblast exekuci v Sirsim smyslu.

Jsou tyto pravomoci exekutorti, jako tfeba mimosoudni reseni
sporti nebo prdvni poradenstvi, v ramci c¢lenskych zemi UIHJ
obvyklé?

Vezmeme-li v potaz vSech 88 ¢lenskych zemi UIH], pak pri-
blizné v 45 % z nich poskytuji soudni exekutofi pravni po-
radenstvi a pouze ve 30 % zemi{ se zabyvaji mediaci. Pokud
se omezime jen na ¢lenské staty Evropské unie, dosahuji
¢isla u pravniho poradenstvi 40 % a u mediaci 20 %. Jest-
lize soudni exekutoti ziskaji potifebné vzdélani a pripravu
nutnou pro vykon téchto dalSich ¢innosti, budou dozajista
vykonavat tyto pravomoci s vysokou odbornosti a profesio-
nalitou, ktera je jim za vSech okolnosti vlastni.

Ziejmé citujete udaje, které vyplyvaji z nového projektu zame-
reného na shromazdovdni statistickych dat o exekucich. Jak
funguje a co dalsiho v ném miiZeme nalézt?

Jedna se o velky dotaznik UIH], ktery obsahuje pres 350
otazek. Diky nému disponujeme jedine¢nou databazi uda-
ja, které se tykaji nasi profese. Mame skvély tym, ktery
ma na starosti vytvoreni dotazniku, sbér a aktualizaci dat.
Otazky v dotazniku jsou tematicky rozdéleny do 26 casti,
pocinaje nutnymi piredpoklady pro vykon povolani soudni-
ho exekutora, ptres oblasti jeho ¢innosti az po profesni or-
ganizace. Naleznete tam globalni statistiky, statistiky podle
svétadilti a rovnéz odpovédi ke kazdé jednotlivé zemi. Ze
statistik vyplyva, kolik soudnich exekutort ptsobi v kazdé
ze zemi, jeZ vyplnily dotaznik. Pokud se tyka vymahani pe-
nézitych pohledavek, dozvite se, zda soudni exekutor mize
za vymahani actovat poplatek ¢i odménu.

Kromé smérnice CEPE] nebo statistického dotazniku ale UIH]
uskutecriuje i dalsi zaméry. Co konkrétné?

Prvni velkou novinkou je, Ze jsme v ramci UIH] nedavno vy-
tvorili autonomni strukturu, Evropskou unii soudnich exe-
kutord, jejimZ cilem je zviditelnit evropské aktivity UIH]
pred orgadny Spolecenstvi, zejména pak u Evropské komise
a rovnéz u Evropského parlamentu. Tato nova struktura
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bude reprezentovat evropské soudni exekutory. Dalsi orga-
niza¢nf novinkou je vytvofreni pravniho odboru povéteného
zpracovanim védeckych programi. Odbor napiiklad koor-
dinuje evropské dny vzdélavani, které UIH] porada ve vSech
evropskych zemich na zakladé pozadavku taméjsich narod-
nich komor ¢i stavovskych organizaci. Ddle mame skupinu
expertl, kteii jsou kuprikladu zapojeni do reformnich pro-
jektd financovanych Evropskou komisi. Diky nim jsme za-
stoupeni v Srbsku, Moldavii, Albanii ¢i Kazachstanu.

Jste prvni Zenou v cele UIH]. Je to téZkd tiloha?

Je to ichvatna prace! Jedinou mensi obtiZz spatfuji vtom, Ze je
tfeba se této Cinnosti vénovat takika na plny tivazek, jelikoz
se jedna o vyznamnou organizaci s 88 ¢leny rozmisténymi
na ¢tytrech svétadilech. Mam vSak Stésti, Ze jsme s manZzelem
spolec¢niky, coz mi umoznuje vzdalit se z aradu tak ¢asto, jak
je potreba. Kromé toho jsem obklopena zapalenymi spolu-
pracovniky, mezi kterymi figuruje naptriklad i cesky soudni
exekutor Juraj Podkonicky, jenz ptlisobi jako pokladnik.

Ceho byste chtéla béhem svého funkéniho obdobi dosdhnout?

To je snadné. Preji si pokracovat v praci svych predchiidcti
a soucasné prosazovat nutné zmény, které si zada jednak po-
cet ¢lent, a jednak ekonomické a socidlni podminky, které
soustavné otiasaji nasi profesi. Na podkladé analyz, které
zpracovavame s nasSimi védeckymi skupinami a odborniky,
se chystame predlozit nastroje, jejichZ ucelem je umoznit
vSem soudnim exekutorim - za vyuZziti téchto nastroji -
vzit osud do svych rukou a uspoiadat si svou budoucnost.

vivs

Jaké nejdiileZitéjsi projekty nyni realizujete?

Jsou dvojiho druhu. V prvé radé se jedna o projekty orga-
nizaéniho a strukturalniho charakteru, u nichz jsem uz
zminila vznik Evropské unie soudnich exekutort. Déle jde
o projekty védeckého charakteru. Spolu s Evropskou komisi
pripravujeme na zavér pristiho roku konferenci k nasim
expertnim komisim STOBRA, které jsou tvoreny sedmi
pracovnimi skupinami zamérenymi na postih nemovitych
véci, preshrani¢ni dorucovani pisemnosti, transparentnost
majetkovych prav a vlastnickych struktur, vyuziti prohla-
Seni a osvédceni vyhotovovanych soudnimi exekutory pro
ucely dokazovani, vzdélavani, vymahani a e-justici a infor-
macni a komunika¢ni technologie. Nasim pianim je, aby ka-
zda z komisi ptipravila doporuceni, jezZ budou vyuzitelnym
nastrojem pro Evropskou komisi. Pokud se tyka Cinnosti
na dal$ich svétadilech, tak v Africe pokracujeme v pracich
na zakotveni jednotného statusu soudniho exekutora, v Jizni
Americe a v Karibiku na zavedeni profese soudniho exekuto-
ra a konec¢né v Asii pripravujeme nase pristi zasedani, které
se bude konat prvn{ kvétnovy tyden roku 2018 v Bangkoku.

Zminila jste, Ze jedna z komisi STOBRA se zabyvd ICT a e-justi-
ci. Znamend to, Ze exekuce v modernim pojeti by se mély ubirat

touto cestou?

Tomuto vyvoji nelze zabranit. Musime tedy byt bdéli a vzit
v potaz, Ze nové technologie musi slouzit nam, a nikoliv my
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jim. Této problematice jsme vénovali ¢lanek ve Svétovém
exekucénim kodexu, ktery mtize slouzit jako univerzalni vzor
zakona o exekucich. Virtualni pristup ke spravedInosti je
soucasti nasich uvah a je tfeba, abychom byli v této oblasti
vyslySeni. Nedavno jsme rovnéz spustili evropsky projekt,
jenZ se tomuto tématu vénuje. UIH] se v této oblasti intenziv-
né angazuje, pricemzZ v kone¢ném diisledku je teba, aby byla
zodpovézena jedna otazka, a to jaka je mira pravni jistoty,
jez ma byt zachovana pii vyuzivani novych technologii.

Pomdhaji Vdm nové technologie i v komunikaci s verejnosti?

Samozrejmé, mame YouTube kandl i Gcet na Facebooku.
Je to prostfedek k tomu, abychom mohli 1épe prezentovat
nasi organizaci a tfeba timto zplisobem ziskat i jeji nové
Cleny.

Které problémy ted’ UIH] nejvic pdli?

S nejpalcivéjsimi problémy se setkavame v zemich, kde nase
profese prochazi hlubokymi zménami, které mohou vést
k oslabeni postaveni soudniho exekutora. Z nasi strany za-
sahujeme pouze na zadost vedoucich predstavitell jednot-
livych delegaci, kdyZ si to preji, abychom se setkali s pred-
staviteli vefejné moci. Naptiklad jsem se v Recku setkala se
zastupci tzv. Troiky (Evropska komise, Evropska centralni
banka a Mezindrodni ménovy fond), abych héjila postaveni
nasich feckych kolegt.

Mate detailni prehled o vSech clenskych zemich. Ktery exekucni
reZim je podle Vds nejpropracovanéjsi?

Neexistuje idedlni model. Je pravé ulohou nasi organizace,
aby z nami zpracovanych analyz mnoha riznych systému
vyplynul soubor téch nejlepsich postupti a rezimt. UIH] je
se svymi 88 Cleny jedine¢nou organizaci, jde o jedno z nej-
vyznamnéjSich sdruzeni pravnikdi a pravnickych profesi
na svété. Na zakladé informaci o nejlepsich postupech a je-
jich sdileni jsme byli schopni ¢erpat a formulovat principy
a standardy v oblasti exekuci, jeZ jsou obsaZeny ve Svétovém
exekucnim kodexu, ktery jsem predstavila zde v Praze pri
prilezitosti oslav 15. vyroci vzniku Exekutorské komory
Ceské republiky.

Pldnujete vedle Svétového exekucniho kodexu vytvoritiglobdl-
ni soubor hlavnich etickych zdsad exekucniho rizeni?

Jste v predstihu! Nasim zamérem je sepsat Svétovy eticky
kodex soudnich exekutorli a soudnich vykonavatelil a pre-
zentovat jej na naSem dalSim zasedani v Bangkoku. Tato
pravidla budou zpracovana ve spolupraci s nasi odbornou
radou, kterou tvoii skupina 12 profesori pochazejicich ze
Ctyt svétadild, jejichZ specializaci je civilni proces a exekuc¢-
ni fizeni.

Jak jako prezidentka UIH] vnimdte Ceské exekucni prostredi?
Je vyspélé?

Neprislusi mi vychvalovat ani kritizovat. V tom nespoci-
va uloha UIHJ. Tento systém na mé piisobi dynamickym
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dojmem. U¢astni se v ném proaktivni kolegové, ktefi plné
slouzi spravedlnosti ve své zemi.

Co byste poprdla Exekutorské komore Ceské republiky k jejim
15. narozenindm?

Preji ji, aby pokracovala na své cesté s energii a odvahou
a aby byla strijcem svého rozvoje. Preji ji, aby mohla utva-
Fet svou budoucnost ku prospéchu spravedlnosti a ob¢and.
A za timto ucelem ji nabizim plnou a naprostou podporu
Mezinarodni unie soudnich exekutord. VSe nejlepsi k naro-
zeninam!
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WITH ITS 88
MEMBERS, UIH)
IS A UNIQUE
ORGANISATION

Interview with Francoise
Andrieux President, International
Union of Judicial Officers

Francoise Andrieux has headed the Interna-
tional Union of Judicial Officers (UIHJ) since
last year. She leads an institution that was
established in 1952 and unites 88 countries.
At the conference of the National Chamber of
Judicial Officers of the Czech Republic held
this past October, she spoke about the new
direction of the role of judicial enforcement.

The judicial enforcement profession is changing and adapting
to modern conditions. In the future, should it continue to be
limited to enforcing court decisions?

For one thing that would be a huge mistake, and for another
that would go against the public authorities’ decision ex-
pressed in the CEPE] directives on the better application of
Recommendation Rec(2003)17 of 9 September 2003 of the
Council of Europe on enforcement, which was approved by
47 members of “Greater” Europe. At its session in Washin-
gton in 2006, the International Union of Judicial Officers
presented a programme on the multidisciplinary activities
performed by judicial officers that fully complies with di-
rectives and is based on an educative process. If it is to be
effective, expanding officers’ activities must depend on co-
rresponding education and training.

In which areas do judicial officers have a privileged status?
In the field of insolvency and bankruptcy proceedings. In-

solvency proceedings are an area in which the processes
that form the very core of activities performed by judicial
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officers are applied: negotiations with creditors, liquidating
assets, etc. The service and enforcement of judicial decisions
form the basis for many other activities that help to shape
the broad range of authority for enforcement specialists, i.e.
judicial officers.

What are the multidisciplinary activities?

Item 34 of the directives defines the activities that may
be performed by judicial officers as follows: “Enforcement
agents may also be authorized to perform secondary acti-
vities compatible with their role, tending to safeguard and
secure recognition of parties’ rights and aimed at expediting
the judicial process or reducing the workload of the courts.
These may be, among others: debt recovery; voluntary sale
of moveable or immoveable property at public auction; sei-
zure of goods; recording and reporting of evidence; serving
as court ushers; provision of legal advice; bankruptcy pro-
cedures; performing tasks assigned to them by the courts;
representing parties in the courts; drawing up private deeds
and documents; teaching.” It is entirely clear that in addition
to the activities that form the core of the their role, judicial
officers are entitled and able to also perform other activities
that are tangentially associated with enforcement, which
makes them true specialists in the field of judicial enforce-
ment in the broadest sense of the term.

Are these powers held by judicial agents, such as out-of-court
dispute resolution and the provision of legal advice, common in
the UIH] member states?

If we consider all 88 member countries of UIH], judicial offi-
cers provide legal advice in about 45% and mediation in
about 30% of them. If we limit ourselves to member states
of the European Union, these figures are 40% for legal con-
sulting and 20% for mediation. If judicial officers obtain the
education and training needed to perform these additional
activities, they will certainly exercise these powers with the
high level of expertise and professionalism that is characte-
ristic for them under all circumstances.

Evidently you are citing information that emerged from a new
project focused on gathering statistical data about enforce-
ment proceedings. How does it function and what more can we
find in it?

This is a large UIH] questionnaire that contains over 350
questions. Because of it, we have a unique information base
about our profession. We have got a great team that is re-
sponsible for creating the questionnaire and collecting and
updating data. Questions in the database are divided by
subject into 26 sections, from the requirements needed to
perform the job of judicial officer and areas in which offi-
cers work to professional organisations. You can find global
statistics, statistics by continent and the responses from
each individual country. The statistics show how many judi-
cial officers work in each of the countries that completed a
questionnaire. In terms of monetary debt recovery, you can
find out if the judicial officer can bill a fee or remuneration
for recovery.
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Besides the CEPE] directives or statistical questionnaires, UIH]J
also pursues other aims. What are these specifically?

The first big news is that we recently created an autonomous
structure within UIH], the European Union of Judicial Offi-
cers. Its aim is to increase awareness about UIH]’s European
activities among Community authorities, especially the Eu-
ropean Commission and the European Parliament. This new
structure will represent European judicial officers. Another
piece of organisational news is the creation of a legal section
that has been given the task of establishing exploratory pro-
grammes. For example, the section coordinates European
education days, which UIH] holds in all European countries
based on the request of local national chambers or professi-
onal organisations. Furthermore, we have a group of experts
who are involved in reform projects financed by the Europe-
an Commission. Thanks to these projects we are represen-
ted in Serbia, Moldova, Albania and Kazakhstan.

You are the first woman to head UIH]. Is it a difficult task?

It is fascinating work! Is see the only minor difficulty in the
fact that you have to focus on this work almost full time, be-
cause it is a major organisation with 88 members spread out
among four continents. But I'm lucky that my husband and I
are partners, which allows me to get away from the office as
often as necessary. Moreover, | am surrounded by passiona-
te co-workers, including Czech judicial officer Juraj Podko-
nicky, who works as the treasurer.

What would you like to achieve during your term of office?

That’s easy. I wantto continue in the work of my predecessors
while also advancing changes that are necessary given our
membership numbers and the economic and social conditi-
ons that constantly rock our profession. Based on analyses
we are working on with our exploratory groups and experts,
we are preparing to introduce tools that would allow all judi-
cial officers - using these tools - to take their fates into their
own hands and arrange for their own futures.

What are the most important projects you are implementing
now?

There are two types. First there are projects that are orga-
nisational and structural in character; of these, I've already
mentioned the establishment of the European Union of Ju-
dicial Officers. Then there are projects that are exploratory
in character. Jointly with the European Commission we are
preparing a conference at the end of next year on our STO-
BRA commissions, which comprise seven working groups
focussed on seizure of immovable property, cross-border
service of documents, transparency of assets and ownership
structures, use of statements prepared by judicial officers
as evidence, training, debt collection, and e-justice and ICT.
Our wish is for each commission to prepare recommenda-
tions that will be a usable, functional tool for the European
Commission. In regards to activities on other continents,
in Africa we are continuing to work on enshrining a single,
cohesive status for judicial officers; in South America and
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the Caribbean work continues on introducing the judicial
officer profession, and finally in Asia we are preparing for
our next session, which will take place in Bangkok in the
first week of May 2018.

You mentioned that one of the STOBRA commissions is concer-
ned with ICT and e-justice. Does this mean that this is the cour-
se modern enforcement should take?

This development cannot be stopped. We must be attentive
and take the view that new technology must serve us, not
the other way around. We devoted an article to this subject
in the Global Code of Enforcement, which may serve as a uni-
versal model law about judicial enforcement. Virtual access
to justice is a part of our thinking and it is necessary that we
be heard in this area. Recently we also launched a European
project that focuses on this subject. UIH] is intensively in-
volved in this area. Ultimately it one question must be an-
swered, and that is the level of legal certainty that should be
maintained when using new technology.

Does new technology help you in communication with the
public?

Of course. We have a YouTube channel and a Facebook profi-
le. It is a means for us to better present our organisation and
perhaps get new members this way.

What are the burning problems UIH] is currently facing?

We are facing the most pressing problems in countries whe-
re our profession is undergoing profound changes that could
lead to weakening the role of judicial officers. We intervene
only at the request of leading officials in individual delegati-
ons who want us to meet with public officials. For example,
in Greece I met with representatives of the European Troika
(European Commission, European Central Bank and Inter-
national Monetary Fund) to defend the status of our Greek
colleagues.

You have a detailed overview about all of the member count-
ries. Which judicial enforcement system do you believe is the
most developed?

There is no ideal model. It is the role of our organisation for
a set of the very best practices and systems to emerge from
our analyses of many various systems. With its 88 mem-
bers, UIH] is a unique organisation - it is one of the most
important associations of lawyers and legal professionals
in the world. Based on information about and the sharing
of best practices, we have been able to use and formulate
judicial enforcement principles and standards that are con-
tained in the Global Code of Enforcement, which I presen-
ted here in Prague at the event celebrating the 15th anni-
versary of the National Chamber of Judicial Officers of the
Czech Republic.

In addition to the Global Code of Enforcement, are you also

planning to create a global collection of primary principles of
ethics in enforcement proceedings?
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You're one step ahead! Our intention is to write a Global Code
of Ethics for judicial officers and bailiffs and present it at our
next session in Bangkok. These rules will be composed in
cooperation with our expert council, which is a group of 12
professors from four continents whose specialisations are
civil proceedings and enforcement proceedings.

As president of UIHJ, how do you view the environment for
Czech enforcement? Is it advanced?

[ am not in a position to praise or criticise. This is not the
role of UIH]J. The system makes a dynamic impression on me.
Proactive colleagues who are in the full service of justice in
their country are participating in the system.

Do you have any 15% birthday wishes for the National Chamber
of Judicial Officers of the Czech Republic?

My wish for the chamber is that it continue along its path
with energy and courage, and that it be the architect of its
own development. [ wish it the ability to form its own future
to the benefit of justice and society. And for this purpose I of-
fer it the full and absolute support of the International Union
of Judicial Officers. Happy birthday! |
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Séfredaktor redakéni rady,

exekutorsky kandidat JUDr. Jany Tvrdkoveé,
soudni exekutorky Exekutorského Gfadu Praha 4

KONFERENCE
K 15. VYROCI
EXEKUTORSKE
KOMORY CR

Vyroéi svého vzniku si Exekutorska komora Ceské republiky
pripomnéla dne 20. fijna. Oslava tohoto vyznamného milniku
nejmladsi pravnické profese se nesla v odborném duchu. Exe-
kutorska komora totiz zorganizovala mezinarodni konferenci
na téma DalSi ¢innost soudniho exekutora.

Komora se rozhodla predstavit tuto oblast ¢innosti soudnich
exekutord v mezinarodnim svétle. Jeji pozvani ptijali predsta-
vitelé Mezinarodni unie soudnich exekutort (UIH]) a zastupci
profesnich samosprav soudnich exekutort z Francie, Nizozemi,
Belgie, Estonska, Litvy a v neposledni fadé sousedniho Sloven-
ska. Hlavni naplni konference se stalo porovnani dalsi ¢innosti
v praxi soudnich exekutorl napfi¢ evropskym pravnim pro-
stiedim. Takto byly koncipovany p¥ispévky hlavnich vystupuji-
cich v ramci konference.

Program byl zahajen projevem Mgr. Pavly Fucikové, prezi-
dentky Exekutorské komory Ceské republiky. Piftomnym
se dostalo vrelého privitani. Prezidentka zddraznila, Ze
dalsi ¢innost soudniho exekutora je v zahranici zcela bézn3,
narozdil od domaciho pravni upravy, ve které jde jen o dopl-
néni hlavni naplné ¢innosti soudniho exekutora. Soudni exe-
kutoti byli uvedeni jako ,tvlréi lidri elektronizace justice®,
pravni profese, ktera jako prvni zacala vést spisy vylucné
v elektronické podobé, zapocala s provadénim elektronic-
kych drazeb a v elektronické komunikaci se soudy a subjek-
ty dot¢enymi souc¢innostni agendou.

Prvni blok sympozia byl vénovan prispévkim celnich

predstaviteli Mezindrodni unie soudnich exekutort. Prv-
ni vystoupila Frangoise Andrieux, prezidentka UIH], kte-
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Vyznamni zahrani¢ni hosté konference
s vedenim Exekutorské komory CR. Wonere

ot woudnil

ha Sazandary
Titermational

ra pripomnéla svoji osobni ucast na predeslych oslavach
5.a10.vyroéi vzniku Exekutorské komory. Cinnost soudnich
exekutori prezentovala v Ceské republice pied samotnym
prijetim exekuc¢niho radu a sama sebe oznacila za ,porodni
asistentku“ soudnich exekutort v Ceské republice. Sou¢asné
postaveni soudnich exekutorti vnima jako ,dospivajici dité
mezi pravnickymi profesemi®. Ve svém projevu piipomnéla
hlavni aktivity Unie, které cili na efektivitu pfi vykonu prava
a vétsi zapojeni soudnich exekutoriti do justi¢niho systému,
které nutné smétuje k isporam statniho rozpoctu.

V dalsi ¢astisvého prispévku Francoise Andrieux predstavila
»Svétovy kodex vymahani“ a upozornila na skutecnost, Ze
»,hemiZeme byt spravedlnosti bez ispésného vymahani pra-
va“. Soucasné zodpovédéla dvé klicové otazky: Proc¢ vznikl
Svétovy kodex vymahani a jakym zplisobem ma byt uplat-
novan? Schvaleni Svétového kodexu vymahani je ptimou
reakci na globalizaci prava. Slouzit ma pro uplattiovani glo-
balnich pravidel pro vymahani prava, nebot soudni exeku-
tori v riznych podobach existuji ve vSech pravnich radech.
Svétovy kodex vymahani se musi stat nastrojem pro dobrou
spravu exekucni ¢innosti, mél by byt nastrojem pro moder-
nizaci pravnich radi a ma prispivat k narovnani vztahi mezi
vériteli a dluzniky. V této souvislosti Andrieux pripomnéla
Jpratelsky” ¢i ,mékky*“ vykon soudniho rozhodnuti se zapo-
jenim dluznika, kdy soudni exekutor vystupuje jako jakysi
moderator pro dosazeni dohody mezi ti¢astniky o zptisobu
zapraveni dluhu.

Leo Netten, byvaly prezident Mezinarodni unie soud-
nich exekutor®i, pripomnél vyznam Smérnice pro lepsi
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implementaci doporuceni Rady Evropy v oblasti vykonu
rozhodnuti, ktera byla ptijata vS§emi ministry spravedlnosti
Clenskych statd Evropské unie. Za nejdllezitéjsi povazuje
¢lanek 33 Smérnice, ktery je mozné vylozit tak, Ze klicovou
osobou vykonu rozhodnuti je soudni exekutor. Zapominat
by se vSak ani nemélo na ustanoveni, kterd ukladaji ¢len-
skym statlim zajistit okamzitou pomoc osobam vykonava-
jicim rozhodnut{ od ptislusnikl policie, socialnich pracov-
nikd a dalSich organii vefejné moci. Diilezitym aspektem
je i geograficka blizkost osoby provadéjici vykon rozhod-
nutf a osoby povinné. Sekundarni €innosti jsou vyjmeno-
vany v ¢clanku 34 Smérnice, pricemz napriklad v Nizozemi
predstavuji sekundarni ¢innosti cca 40 % prace soudniho
exekutora.

Mathieu Chardon, generalni tajemnik Mezindrodni unie
soudnich exekutorti, uvedl, jakym zpdsobem je napl-
nén ¢lanek 34 Smérnice ve francouzském pravu. Mezi
tyto ¢innosti patfi smirné vymahani dluht, dobrovolny
prodej movitych véci v drazbé, sekvestrace véci, zajis-
tovani dikaznich materidlti (na zdkladé soudniho pri-
kazu anebo zadosti ucastnika), vykon €innosti soudnich
vykonavateldi, poskytovani pravnich porad, vstup do in-
solvencniho Fizeni, Setifeni o osvédceni skutecnosti pro
soudni rizeni (mezi tyto ¢innosti patii naptiklad ucast
na schizi spoluvlastnik®, provedeni praci ¢i kontrola
spravnosti ucetnictvi), zastupovani stran u soudu, vy-
pracovavani soukromych listin a dcast na vzdélavani,
ale i naptiklad vyhotoveni exekuc¢niho titulu v ptipadé
neproplaceni Seku, mediace a predbézna opatfeni v ram-
ci dédického tizeni.
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Uvodni projev prezidentky EK CR
Mgr. Pavly Fucikové.

V ramci druhého bloku vystoupili predstavitelé zemi, ve kte-
rych mé praxe soudnich exekutort dlouholetou tradici. Jos
Uitdehaag, prvni tajemnik Mezinarodni unie soudnich exe-
kutord, ptisobici v Nizozemi, nepovazuje sekundarni ¢innos-
ti soudniho exekutora za ¢innosti vedlejsi, nebot jsou stejné
dutlezité jako samotné vymahani pohledavek. Nezpochybni-
telny prinos této ¢innosti spatfuje napitiklad v osobnim do-
rucovanti listin, protoZe pridana hodnota osobniho doruceni
spociva v pouceni o obsahu dorucované pisemnosti a 0o moz-
nostech nasledného pravniho jednani (pricemz uvedené vy-
svétleni musi byt podano v béZném jazyce), kdy praveé touto
cestou Ize uc¢inné predchazet soudnim spordm.

Profesi soudnich exekutord proto oznacil za ,multidiscip-
linarni profesi“. Soudni exekutofi plni dilezitou spolecen-
skou funkci, nebot jsou ve velmi tizkém kontaktu s lidmi
a zjistuji narovnani dluznicko-véritelskych vztahi; soudni
exekutoti jsou v kazdodennim kontaktu s dluznikem, ,sedi
s dluznikem u stolu v kuchyni a fe$i s nim jeho problémy*.
Na zavér Uitdehaag uvedl zajimavé postiehy z dalSich zemi
Evropy. Napriklad v Srbsku bylo zavedeno vymahani neroz-
porovanych dluhti energetickych spole¢nosti bez soudniho
fizeni, pricemZ jednotlivé pohledavky jsou rozdélovany
mezi soudni exekutory prostrednictvim exekutorské komo-
ry. V Gruzii bylo zavedeno zrychlené tizeni ohledné sporu
z neuhrazené faktury anebo v Moldavii se soudni exekutoii
podileji na mediaci.

Marc Schmitz, viceprezident Mezindrodni unie soudnich

exekutort, se ve svém prispévku zabyval mimosoudnim
vymahanim pohledavek, pri kterém si soudni exekutofi
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v Belgii konkuruji s inkasnimi agenturami. P¥i ,pratelském"
¢i ,smirném“ vymahani pohledavek je rozhodnou okolnos-
ti, zda dluznik na zakladé vyrozuméni soudniho exekutora
(ve kterém musi byt uveden diivodu vzniku a vyse dluhu)
pohledavku rozporuje, ¢i nikoliv. Pokud pohledavku dluz-
nik nerozporuje anebo navrhne thradu dluhu ve splatkach,
je o této skutecCnosti sepsana soudnim exekutorem listina,
kterd se stane exeku¢nim titulem (pro piipad, Ze dluznik
neuhradi cely dluh anebo jim nejsou fadné hrazeny vérite-
lem akceptované splatky). Pri této ¢innosti soudni exekutor
neuplatiiuje pravomoci, které mu jinak naleZi pfi nuceném
vymahani pohledavek, nesmi ani provadét Setieni ohledné
majetku dluznika.

Martin Leyshon seznamil ¢leny konference o uplatnéni ¢lan-
ku 34 Smérnice v Anglii a Walesu. Velky zdjem vzbudila in-
formace, Ze soudni exekutoti v Anglii provadéji i vymahani
penézitych trestd uloZenych v ramci trestniho fizeni, a v pri-
padé, Ze nedojde kjejich uhrazeni, provadi nasledné zadrzeni
a predvedeni osob. Soucasné se podileji na Skoleni v oblasti
dusevniho zdravi ¢i vystupuji pred zahajenim insolven¢niho
fizeni. V tomto pripadé soudni exekutor dorucuje vyzvu
k uhrazeni dluhu, a pokud neni pohledavka ve Ihaté dluzni-
kem zapravena, soud prohlasi upadnuti dluznika.

Treti programovy blok zahdjil Janek Pool, predseda soudnich
exekutord v Estonsku. Dle jeho hodnoceni umoziiuji sekun-
darni ¢innosti ,maximalni vyuziti odbornych zdroji exe-
kutorskych uiadi“. Mezi vykonavané ¢innosti v Estonsku
patfi napriklad doru¢ovani pisemnosti, sestavovani soupisti
a sprava majetku zlstavitele, provedeni aukce mimo exe-
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Hosté mezinarodni konference
Exekutorské komory CR.
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kuc¢ni rizeni ¢i vykon Cinnosti insolvencniho spravce. Soudni
exekutor ma moznost po zjisténi ipadku dluznika pozadat
soud o ustanoveni insolven¢nim spravcem, ¢imz se kompen-
zuje nemoznost uspokojeni nakladi exekuce v pripadé upad-
nuti dluznika v pribéhu exekuce.

Dovilé Satkauskiené, prezidentka Exekutorské komory Li-
tevské republiky, priblizila vyvoj odménovani soudnich
exekutort v Litvé. Uvedla, Ze litevskd spolecnost nebyla
pripravena na ustanoveni profese soudnich exekutorti, kdy
po pomérné kratké dobé prevladlo negativni hodnoceni
nasledované populistickému kroky politikd. Soudni exeku-
tofi se stali ,rukojmimi politickych zajmi“. Napravu vztaht
prinesly védecké prace, kdy exekutorska komora predlozila
védecky zdlvodnénou ekonomickou analyzu, a soucasné
bylo soudni moci priznano komore pravo podat rozklad pro-
ti rozhodnutim vykonné moci. Systém odménovani byl zalo-
Zen na ekonomickych propoctech a musi garantovat primeé-
Fenou navratnost vlozenych prostiedk.

Podle Miroslava Pallera, prezidenta Slovenské komory exe-
kuatorov, neni vymahatelnost prava jen filozofickou kate-
gorii, ale ekonomickou veli¢inou. Pfipomnél, Ze Slovenska
komora exekutorov oslavila 20 let své existence a Ze soudni
exekutoti béhem své dosavadni existence distojné obhdjili
své postaveni na Slovensku. Ve svém prispévku dale zdi-
raznil, Ze nelze bojovat s médii ¢i politiky, ale ma smysl opa-
kované vysvétlovat postaveni soudniho exekutora a podi-
let se na vytvoreni takového pravniho ramce, ktery zajisti
transparentnost pfi vybéru soudniho exekutora a omezeni
klientelismu.

IV/2016

Mgr. David Hozman

Po prednesu vSech piispévki nasledovala odborna diskuse
ucastnikl konference. Samotna odborna ¢ast byla zakonce-
na zavérecnym slovem, kterého se ujal JUDr. Vladimir P1asil,
LL.M., viceprezident Exekutorské komory Ceské republiky.
Shrnul vSechny zajimavé poznatky, které vyplynuly z pri-
spévkil vystupujicich o dalsi ¢innosti soudniho exekutora,
a podékoval za aktivni u¢ast na odborné konferenci.

Prezentujici, ktefi se zucastnili konference, byli kromé
vystoupeni na sympéziu pozadani i o prispévek do Ko-
mornich listd. Tyto ¢lanky predkladame na nasledujicich
strandach, a to v origindlnim znéni i v prekladu. V rubrice
Legislativa pak naleznete znéni Svétového exekucéniho
kodexu a Smérnice CEPE].

Oslavy 15 let od vzniku Exekutorské komory pak pokraco-
valy ve vecernich hodinach spolefenskym setkanim v pro-
storach Anezského klastera. Mezi vazenymi hosty byli téz
predstavitelé ostatnich profesnich komor: Mgr. Daniela
Zemanov4d, prezidentka Soudcovské unie Ceské republiky,
Mgr. Robert Némec, LL.M., mistopiredseda Ceské advokatni
komory, Mgr. Zdenék Matula, prezident Unie statnich za-
stupcd, ¢i Mgr. Radim Neubauer, prezident Notarské komory
Ceské republiky. Vecerni setkani doprovodilo vystoupeni
Hornického péveckého sboru Kladno, a to za uicasti JUDr. Mi-
lana Makaria, ktery je soucasné soudnim exekutorem.
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Chief Editor of the Editorial Board

Trainee judicial officer of JUDr. Jana Tvrdkova,
Judicial officer in Judicial Office of Prague 4

CONFERENCE
COMMEMORATING
THE 15™ ANNI-
VERSARY OF THE
NATIONAL CHAM-
BER OF JUDICIAL
OFFICERS OF THE
CZECH REPUBLIC

October 20 marked the anniversary of the establishment of
the National Chamber of Judicial Officers of the Czech Re-
public. The youngest of the country’s legal professions cele-
brated this significant milestone in a professional manner,
with the chamber organising an international conference
titled Secondary Activities of Judicial Officers.

The Chamber decided to present this subject in an interna-
tional light. The Chamber’s invitation was accepted by re-
presentatives of the International Union of Judicial Officers
(UIHJ) and representatives of professional judicial enforce-
ment associations in France, the Netherlands, Belgium, Esto-
nia, Lithuania and last but not least, our neighbour Slovakia.
The conference mainly focused on comparing secondary ac-
tivities of judicial officers across Europe’s legal systems, and
this was the focus of the keynote speeches delivered at the
conference.

The conference programme started with a speech by Pavla
Fucikova, the president of the National Chamber of Judicial
Officers of the Czech Republic. She warmly welcomed eve-
ryone present and stressed that secondary activities are
quite common abroad, while Czech legislation only talks of
complementing the main activities of judicial officers. Judi-
cial officers were described as “creative leaders in compute-
risation of the judiciary”, as the legal profession that was the
first to begin keeping only digital copies of records, holding
electronic auctions and communicating with courts and
other entities involved in the processes.

komorni listy



The first session of the conference was devoted to contri-
butions from leading representatives of the International
Union of Judicial Officers. The first speaker was Frangoise
Andrieux, the president of UIH], who recalled attending
the earlier celebrations of the 5% and 10*™" anniversaries of
the Chamber. She had presented activities of judicial offi-
cers in the Czech Republic before the Enforcement Code
had been adopted and described herself as “the midwife”
of judicial officers in the Czech Republic. She sees the cu-
rrent position of judicial officers as that of “an adolescent
amongst the legal professions”. In her speech she recalled
the main activities of UIH], which aims for efficiency in law
enforcement and the greater involvement of judicial offi-
cers in the justice system, inevitably leading to savings in
the state budget.

In the next part of her speech, Frangoise Andrieux presen-
ted the Global Code of Enforcement and highlighted the fact
that “justice cannot exist without successful law enforce-
ment”. At the same time she responded to two key ques-
tions: Why was the Global Code of Enforcement created
and how should it be applied? The approval of the Global
Code of Enforcement is a direct response to the globali-
sation of law. It should serve to apply global rules of law
enforcement, as judicial officers exist in various forms in
all jurisdictions. The Global Code of Enforcement must be-
come a tool for good governance of enforcement activities;
it should be a tool for modernising legislation and it should
contribute to the reconciliation of relations between cre-
ditors and debtors. In this context, Andrieux recalled the
“amicable” or “soft” enforcement involving the debtor, with
the judicial officer acting as a sort of mediator helping the
parties achieve consensus about how the debt should be
settled.

Leo Netten, former president of the International Union of
Judicial Officers, recalled how important the Guidelines
were for the better implementation of the Council of Eu-
rope’s Recommendation on enforcement, which has been
adopted by the justice ministers in all of the EU member sta-
tes. He finds Article 33 of the Guidelines to be the most im-
portant, as it can be interpreted as meaning that the judicial
officers are key people in the enforcement process. Howe-
ver, we should also consider the other provisions that ob-
lige member states to guarantee immediate assistance from
police officers, social workers and other public authorities
for persons carrying out enforcement. The geographical
proximity of the person carrying out enforcement and the
debtor is also an important aspect. Secondary activities are
listed in Article 34 of the Guidelines; in the Netherlands, for
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example, such activities represent about 40% of the work of
judicial officers.

Mathieu Chardon, Secretary General of the International
Union of Judicial Officers, presented how Article 34 of the
Guidelines was applied in French law. These activities inc-
lude amicable debt recovery, the voluntary sale of movab-
les at auction, seizure of goods, recording and reporting of
evidence (based on a court order or the request of a party),
serving as court ushers, providing legal advice, entering
into insolvency proceedings, investigations to ascertain
facts for judicial proceedings (such as attending meetings
of property co-owners, performing tasks or checking the ac-
curacy of accounts), representing parties in court, drawing
up private deeds and involvement in teaching, but also, for
example, drawing up an enforceable title in the event of an
unpaid check, mediation and injunctions in inheritance pro-
ceedings.

The second conference session featured presentations
from countries where the judicial enforcement practice is
long and well established. Jos Uitdehaag, the first secretary
of the International Union of Judicial Officers who works
in the Netherlands, does not consider the secondary activi-
ties of judicial officers as truly ancillary, believing they are
just as important as actual debt recovery. He sees undenia-
ble benefits of such activities, for example, in the personal
service of documents, which provides the added value of
explaining the content of the document being served and
possible subsequent legal actions (the explanation must be
given in simple language), which is a way to effectively pre-
vent lawsuits.

Thus he considers the profession of judicial officers to be
“multidisciplinary”. Judicial officers fulfil an important soci-
al function because they are in very close contact with peo-
ple and facilitate the settlement of debtor-creditor relations;
judicial officers are in daily contact with debtors - “an offi-
cer sits with the debtor at the kitchen table and helps him
solve his problems”. In conclusion, Mr Uitdehaag presen-
ted interesting insight from other European countries. For
example, Serbia has introduced the out-of-court recovery of
uncontested claims by utility companies, while the cham-
ber of judicial officers allocates claims to individual judicial
officers. Georgia has introduced summary proceedings re-
garding disputes on unpaid invoices, and Moldova’s judicial
officers are involved in mediation.

Marc Schmitz, vice president of the International Union of Ju-
dicial Officers, presented extrajudicial debt recovery, where
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the judicial officers in Belgium compete with debt collecting
agencies. In case of “friendly” or “amicable” debt recovery, it
is crucial to ascertain whether, based on a notice of default
from the judicial officer (the notice must state the origin of
the debt and the amount concerned), the debtor disputes the
claim or not. If the debtor does not dispute the claim or pro-
poses to pay off the debt in instalments, the judicial officer
draws up a deed recording these facts, which then becomes
an enforceable title (to be used in case the debtor fails to pay
the entire debt or fails to pay the instalments as agreed with
the creditor). In this case, judicial officers do not apply the
powers they would apply in case of forced recovery of debts,
nor can they conduct an investigation regarding the debtor’s
assets.

Martin Leyshon presented to the audience how Article 34
of the Guidelines is applied in England and Wales. Great
attention was given to his information that judicial officers
in England also collect and enforce criminal fines, and in
case of refusal to pay, they subsequently arrest and take the
person into custody. At the same time, they are involved in
mental health training and take action before the commen-
cement of bankruptcy proceedings. In this case, the judici-
al officer delivers a call for payment, and if the claim is not
paid within a given deadline, the court declares the debtor
bankrupt.

The third conference session started with a presentation by
Janek Pool, chairman of the Assembly of Bailiffs in Estonia.
In his opinion, secondary activities represent “the maximum
use of expert resources present in judicial enforcement offi-
ces”. Activities performed in Estonia include serving docu-
ments, compiling inventories and managing the estate of a
testator, holding an auction outside the enforcement pro-
cedure, and acting as a bankruptcy trustee. If a debtor has
declared bankruptcy, the judicial officer may ask the court
to appoint him or her to the position of a bankruptcy trustee,
thereby compensating for the inability to satisfy the costs of
enforcement if the debtor falls into bankruptcy in the course
of enforcement.

Dovile Satkauskiené, president of the Chamber of Judicial
Officers of Lithuania, described developments in the re-
muneration of judicial officers in Lithuania. She said that
Lithuanian society was not prepared for the establishment
of the profession of judicial officers, and after a relatively
short time the prevailingly negative public perception was
followed by populist actions of politicians. Judicial officers
became “hostage to political interests”. Relations were
rectified when the chamber produced studies containing
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scientifically reasoned economic analyses, and simulta-
neously the judicial authorities granted the chamber the
right to lodge appeals against the decisions of the execu-
tive. The remuneration system was based on economic
calculations and must guarantee a reasonable return on
investment.

According to Miroslav Paller, president of the Slovak Cham-
ber of Judicial Officers, law enforcement is not just a philoso-
phical category, but an economic variable. He recalled that
the Slovak Chamber celebrated its 20" anniversary, and that
over the years judicial officers have managed to defend their
position in Slovakia with dignity. In his speech, he also stre-
ssed that one cannot fight the media or politics, but it makes
sense to repeatedly explain the position of judicial officers
and to participate in the creation of a legal framework that
would ensure transparency in the selection of judicial offi-
cers and restrict clientelism.

The conference presentations were followed by an expert
discussion among the attendees. The expert part of the con-
ference wrapped up with a final word by JUDr. Vladimir Pla-
§il, LL.M., vice president of the National Chamber of Judicial
Officers of the Czech Republic. He summed up all the interes-
ting findings from the presentation concerning the seconda-
ry activities of judicial officers, and thanked the attendees
for their active participation in the conference.

In addition to their speeches at the conference, the speakers
were also asked to prepare an article for the Chamber’s Jour-
nal. These articles are enclosed in their original languages
and respective translations into Czech or English. In the
Legislation section, you can find the Global Code of Enforce-
ment and the CEPE] Guidelines.

The celebrations of the 15% anniversary of the National
Chamber of Judicial Officers of the Czech Republic continued
into the evening with a social gathering at St. Agnes Monas-
tery. Distinguished guests included representatives of other
professional chambers: Mgr. Daniela Zemanova, president of
the Union of Judges of the Czech Republic; Mgr. Robert Né-
mec, LL.M., vice chairman of the Czech Bar Association; Mgr.
Zdenék Matula, president of the Union of Public Prosecutors;
and Mgr. Radim Neubauer, president of the Chamber of No-
taries of the Czech Republic. The evening celebration was ac-
companied by a performance by the Miners’ Choir of Kladno
with JUDr. Milan Makarius, who is also a judicial officer.
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THE GLOBAL CODE
OF ENFORCEMENT

An inefficient enforcement system seriously undermines the
investment climate, economic growth, stability and develop-
ment of society. The Union Internationale des Huissiers de
Justice (UIH]) has been working on the construction of a set
of norms and standards that would give all states simple
and effective rules that would allow all legal systems to use
a common language.

These principles make it possible to define certain ideal
enforcement procedures: the model law defines a new ba-
lance between the rights of the creditor and the protection
of the fundamental rights of the debtor, the Global Code of
Enforcement anticipates the recourse to new technologies
for modernizing enforcement methods and responds to new
economic factors.

Furthermore, civil enforcement procedures comprise cul-
tural, social and economic aspects that make it necessary
to respect specific national particularities. The behaviour
of debtors, the contents of the individual’s estate is not al-
ways the same in all countries (in some countries, the car is
a frequent and important item of property, in others it is the
bank account, while in others it is land).

Even the definition of a good itself differs from state to state
(movable or immovable goods, tangible or intangible pro-
perty, do not always mean exactly the same thing, some of
them may be registered, others not).
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The right to the effective enforcement of enforceable titles is
a factor in the development of a socially responsible econo-
my in the world. One principle of good governance consists
of establishing and enforcing rules that protect property ri-
ghts: the creditor may have certainty, and should exactly be
informed about the enforceable titles and the conditions of
enforceability.

The absolute necessity of finding solutions in this time of
economic crisis give a particular urgency to the process of
reflection on worldwide enforcement standards. In effect
the right to effectively enforce enforceable titles is a key tool
for economic development.

All international organizations concerned with sustainable
development strategies stress the need of granting a right
to enforce to both private individuals and companies. If the
rule of law is to be maintained so that all persons before the
law may have confidence in the judicial system, the enforce-
ment process must be effective and equitable.

If effective enforcement law makes an undisputable contri-
bution to economic growth, the crisis shows that poverty is
increasing and that enforcement is becoming a task that is
increasingly difficult to achieve.
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For this reason and because the citizenry want economic de-
velopment that takes account of the social aspects, it should
not be forgotten that the right to enforcement must respect
the basis rights of the debtor (the right to a family life, right
to housing, right of defence, etc.).

These essential aspects must be guaranteed by the interven-
tion of a judicial officer or enforcement agent who is compe-
tent, diligent and impartial.

The global standards of enforcement must therefore both
allow effective enforcement procedures and guarantee the
quality of the enforcement agents and the protection of the
rights of the debtor.

Aleast, the global Code introduces modern concepts such as
“amicable” enforcement, “participatory” enforcement, and
“soft” enforcement, that is to say the participation of the
debtor in the procedures of the enforcement: priority should
be given to reaching agreement between the parties in order
to coordinate enforcement timeframes. |
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SVETOVY
EXEKUCNI KODEX

Neefektivni systém exekuci zavaznym zplsobem narusuje
investi¢ni prostredi, hospodaisky rist, stabilitu a rozvoj
spole¢nosti. Mezindrodni unie soudnich exekutord (Uni-
on Internationale des Huissiers de Justice, UIH]) pracovala
na sestaveni souboru norem a standardd, které by vSem sta-
tim poskytly jednoduchi a efektivni pravidla, diky nimz by
vSechny pravni systémy mohly pouzivat spole¢nou rec.

Tyto zasady umoziuji definovat urcité idealni exekucni po-
stupy: modelovy zdkon vymezuje novou rovnovahu mezi
pravy véritele a ochranou zakladnich prav dluznika, celo-
svétovy kodex (The Global Code of Enforcement) pak antici-
puje vyuzivani novych technologii pro modernizaci exekuc-
nich metod a reaguje na nové ekonomické faktory.

Kromé toho obcanskopravni exekuc¢ni fizeni obsahuje kul-
turni, socialni a ekonomické aspekty, z nichz vyplyva nut-
nost respektovat specifické narodni zvlastnosti. Chovani
dluzniki a rozsah osobniho majetku nejsou ve v§ech zemich
vzdy totoZzné (v nékterych zemich je ¢astou a diilezitou po-
lozkou majetku osobni automobil, v jinych je to bankovni
Ucet, zatimco v dalSich pozemky).

I definice véci se v jednotlivych statech lisi (movité nebo ne-
movité véci, hmotny nebo nehmotny majetek neznamenaji
vzdy presné totéz, nékteré z nich mohou byt registrované,
jiné nikoli).
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Pravo na uc¢innou exekuci vymahatelnych titulti predstavuje
faktor rozvoje socialné odpovédné ekonomiky ve svété. Jed-
na ze zasad radné spravy spociva ve stanovovani a vymaha-
ni pravidel, kterd chrani majetkova prava: véritel mtize mit
jistotu a mél by byt presné informovan o vymahatelnych ti-
tulech a podminkéach vymahatelnosti.

Absolutni nutnost nalezeni feSeni v této dobé hospodarské
krize dodava zvlastni naléhavost procesu uvah o celosvé-
tovych exekucnich standardech. Pravo na ac¢innou exekuci
vymahatelnych tituli pifedstavuje v praxi klicovy nastroj
hospodarského rozvoje.

VsSechny mezindrodni organizace, které se zabyvaji strategi-
emi udrzitelného rozvoje, zdliraziiuji nutnost udélovat exe-
kuéni prava jak soukromym osobam, tak spole¢nostem. Ma-
li byt zachovan pravni stat tak, aby v§echny osoby mohly mit
pied zdkonem divéru v soudni systém, musi byt exeku¢ni
proces ucinny a spravedlivy.

Jestlize je ucinné exeku¢ni pravo nespornym prinosem

k hospodaiskému ristu, krize ukazuje, Ze chudoba nardsta
a exekucni vymahani se stava stale narocnéjsim tikolem.
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Z uvedeného divodu a také proto, Ze ob¢ané poZaduji hos-
podarisky rozvoj zohlednujici socidlni aspekty, by se nemélo
zapominat, Ze pravo na exekuc¢ni vymahani musi respekto-
vat zakladni lidska prava dluznika (pravo na rodinny Zivot,
pravo na bydleni, pravo na obhajobu atd.).

Tyto zakladni aspekty musi byt zaruceny prostiednictvim
intervence soudniho exekutora nebo vymahajictho subjek-
tu, ktery je kompetentni, peclivy a nestranny.

Celosvétové standardy exekucni ¢innosti proto musi umoz-

novat ucinna exekucni izeni a rovnéz zarucovat kvalitu exe-
kutori a ochranu prav véritele.

V neposledni fadé celosvétovy kodex zavadi moderni kon-
cepty, jako je ,smirné“ vymahani, ,participativni vymahani
a ,,mékké” vymahani, tedy uicast dluznika na exekucnich po-
stupech: prioritu by mélo mit dosazeni dohody mezi strana-

mi za icelem koordinace exekucnich lhit.
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ABOUT THE CEPE)
GUIDELINES

To give an overview of the guidelines for a better implemen-
tation of the existing council of Europe’s recommendation on
enforcement you need to know very briefly this recommen-
dation called rec 17 (2003) adopted by all the 47 ministers of
justice of the Council of Europe.

The guiding principles of this recommendation are very
briefly:

- enforcement should be defined and underpinned by a clear
legal framework, setting out the powers, rights and re-
sponsibilities of the parties and third parties,

- enforcement should be carried out in compliance with the
relevant law and judicial decisions,

- defendants should provide up-to-date information of their
income, assets and other relevant matters

- their should be no postponement of the enforcement pro-
cess unless there are reasons prescribed by the law,

- enforcement agents should be honourable and competent
in the performance of their duties and should act, at all ti-
mes, according to recognised high professional and ethical
standard.

The CEPE] created a working Group on enforcement to ela-
borate these guidelines which was done in several meetings
in 2009. This resulted in the Guidelines for a better imple-
mentation of the existing council of Europe’s recommendati-
on on enforcement of 17* December 2009, adopted by all 47
Ministers of Justice of the CoE.

The guidelines consist of 82 articles. It starts with an intro-
duction about the methodology and the principles and objec-

tives of enforcement.

Chapter I is about the Preparation of enforcement. It starts
with the accessibility of enforcement services.
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Enforcement agents, as they are called in the guidelines,
should by their geographical distribution within a country,
ensure the widest possible coverage for all potential par-
ties. If the judicial officer needs help for the enforcement of a
judgment from the police, experts, translators, interpreters,
local authorities, social workers, this help should be prompt-
ly available which is unfortunately in many countries not the
reality.

Chapter I paragraph 4 is all about the enforcement agents,
starting with qualification requirements. To guarantee the
quality of enforcement the judicial officer must be of a stan-
dard and training commensurate with the complexity of
their tasks and they should have an ongoing training.

The main issue of this conference are the articles about the
rights and obligations of an enforcement agent.

First of all art 33:

33. Enforcement agents, as defined by a country’s law,
should be responsible for the conduct of enforcement
within their competences as defined by national law.
Member states should consider giving enforcement
agents sole competence for:

- enforcement of judicial decisions and other enfor-
ceable titles or documents, and

- implementation of all the enforcement procedures
provided for by the law of the state in which they
operate.

So the judicial officer is as officer of justice, representing the
state, the pivot around which everything, regarding the en-
forcement proceeding, revolves around. Not the judge, not
the lawyer, no: the judicial officer!

34. Enforcement agents may also be authorized to per-
form secondary activities compatible with their role,
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tending to safeguard and secure recognition of par-
ties’ rights and aimed at expediting the judicial pro-
cess or reducing the workload of the courts. These
may be, among others:

- debtrecovery;

- voluntary sale of moveable or immoveable property
at public auction;

- seizure of goods;

-recording and reporting of evidence;

- provision of legal advice;

- bankruptcy procedures;

- performing tasks assigned to them by the courts;

- representing parties in the courts;

- drawing up private deeds and documents;

The liberal judicial officer is a reassuring authority in terms
of performance and service. There is trust in his professi-
onalism: trust from the judge, trust from the creditor, and
trust from the debtor. The liberal professional offers from
this point of view all guarantee. Indeed, his status as a public
and ministerial officer assures unquestionable legitimacy.
He becomes somehow the “eye” of the judge, his agent and
though not hierarchically under his authority, he is still in-
vested with authority as a kind of delegation that the judicial
authority gives him to perform the tasks that justice, for va-
rious reasons cannot complete.

Chapter II of the guidelines is all about the realisation of
enforcement, information which should be accessible to the
claimant but above all to the enforcement agent. Some ar-
ticles about data protection and about costs of enforcement,
the transparency of these costs and the clarity and predicta-
bility of enforcement fees and what are reasonable and fore-
seeable time limits.

Chapter III is about supervision, control and disciplinary
proceedings. |
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O SMERNICI CEPE)

Mam-li podat prehled o smérnici CEPE] pro lepsi provadeé-
ni stavajictho doporuceni Rady Evropy o vykonu rozhod-
nuti, potiebujete védét, v em toto doporuceni spociva. Jde
o doporuceni Rec 17 (2003), které ptijalo vSech 47 ministra
spravedInosti ¢lenskych stati Rady Evropy.

Velmi strucné 1ze hlavni zasady tohoto doporuceni popsat takto:

- vykon rozhodnuti by mél byt zakotven a opirat se o jasny
pravni ramec, ktery stanovi pravomoci, prava a povinnosti
stran a tretich stran,

- vykon rozhodnuti by se mél provadét v souladu s prislus-
nymi pravnimi predpisy a soudnim rozhodnutim,

- povinny by mél poskytnout aktualni informace o svych
piijmech, majetku a dal$ich relevantnich zalezitostech,

- vykon rozhodnuti by se nemél odkladat, pokud neexistuji
zadkonem stanovené diivody takového odkladu,

- exekutori by méli své povinnosti plnit vZdy ¢estné a kom-
petentné a za vSech okolnosti jednat v souladu s uznavany-
mi vysokymi profesionalnimi a etickymi standardy.

CEPE] vytvorila pracovni skupinu pro otazky vykonu soud-
nich rozhodnuti, aby dale rozpracovala tuto smérnici, k ce-
muZ dosSlo na nékolika zasedanich v pribéhu roku 2009.
Vysledkem jejich prace je smérnice pro lepsi provadéni
stavajiciho doporuceni Rady Evropy o vykonu rozhodnuti
ze dne 17. prosince 2009, kterou prijalo vSech 47 ministri
spravedlnosti ¢lenskych statti Rady Evropy.

Smérnice obsahuje 82 ¢lankd. Za¢ind ivodem o metodice,
zasadach a cilech vykonu rozhodnuti.

Kapitola I pojednava o ptipravé vykonu rozhodnuti. Nej-
prve hovoii o dostupnosti sluzeb exekutord. Rozmisténi

.....

a dostupnost pro vSechny potencialni ucastniky. V pripa-
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dé, ze soudni exekutor potrebuje pri vykonu rozhodnuti
pomoc policie, odbornik{, piekladateld, tlumoéniki, mist-
nich Ufadu, socialnich pracovniki, méla by tato pomoc byt
okamzité k dispozici, coz bohuzel v mnoha zemich neodpo-
vida realité.

Kapitola I, odstavec 4 pojednava o exekutorech, pocina-
je kvalifika¢nimi poZadavky. Pro zaruceni kvality vykonu
soudniho rozhodnuti musi soudni exekutor vyhovovat stan-
dardiim a byt proskolen iumérné slozitosti vykonavanych
ukold a mit moZnost se dale vzdélavat.

Hlavnim tématem tohoto prispévku jsou vSak ustanoveni
o pravech a povinnostech exekutord. Pfedevsim ¢lanek 33:

33. Exekutoti, v souladu se zdkonnym vymezenim
v dané zemi, by méli zodpovidat za vykon soudniho
rozhodnuti v ramci svych kompetenci, které upra-
vuji vnitrostatni pravni predpisy. Clenské staty by
mély zvazit udéleni vyhradnich pravomoci exekuto-
rim v oblasti:

- vykonu soudnich rozhodnuti a jinych exekucnich
titult ¢i dokumentt a

- provadéni vSech postupi pro vykon rozhodnuti sta-
novenych pravnimi piedpisy statu, v némz pisobi.

Soudni exekutor je tedy urednikem spravedlnosti a zastup-
cem statu, je stfedobodem, kolem kterého se toci vse souvi-
sejici s vykonem rozhodnuti. Neni to soudce ani pravni za-
stupce, je to soudni exekutor.

34. Exekutoii mohou byt také opravnéni vykonavat
vedlejsi ¢innosti v souladu s jejich roli, ve snaze za-
jistit ochranu a dodrzeni prav zuacastnénych stran
a urychlit soudni proces ¢i snizit zatéz soud.
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Tyto ¢innosti mohou mimo jiné zahrnovat:

- vymahani pohledavek;

- dobrovolny prodej movitého ¢i nemovitého majet-
ku ve verejné drazbé;

- zabaveni véci;

- zaznamenavani a hlaseni dikaz;

- poskytovani pravniho poradenstvi;

- konkurzni rizenf;

- plnéni ukold, kterymi je povéti soudy;

- zastupovani strany u soudu;

- vypracovavani soukromych listin a dokumentd.

Liberalni soudni exekutor plni roli uklidnujici autority
z hlediska vykonu své ¢innosti a poskytovanych sluzeb.
Existuje divéra v jeho profesionalitu: divéra ze strany
soudce, vétitele i dluznika. Liberalni profesional je z to-
hoto pohledu naprostou zarukou. Jeho postaveni jako
verejného a ministerského urednika je zarukou nezpo-
chybnitelné legitimity. Stava se jakymsi ,okem"“ soudce,
jeho zastupcem a ackoliv hierarchicky mu neni podrizen,
je nositelem autority, kterd mu byla delegovana justi¢nim
organem k plnéni ukold, které justice, z riiznych divodd,
nedokaZe dokoncit.

Kapitola II smérnice CEPE] hovoii o samotném vykonu roz-
hodnuti. Jsou zde tedy informace, které by mél mit k dispo-
zici jak véritel, tak predevsim sam exekutor. Dale jsou zde
¢lanky o ochrané osobnich udajd, o nakladech vykonu roz-
hodnuti, transparentnosti téchto nakladl a jasnosti a pred-
vidatelnosti vySe odmény exekutori a také o primérenosti
a predvidatelnosti termint a lhit.

Kapitola III se tyka dohledu, kontroly a disciplindrniho
Fizeni. |
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THE CEPE)
GUIDELINES ON
ENFORCEMENT
IN FRENCH LAW

The Multidisciplinary Programme of Judicial Officers, de-
veloped by the UIHJ on the occasion of its 19" International
Congress in Washington in 2006, served as a basis for the
drafting of paragraph 34 of the Guidelines on Enforcement
of 17 December 2009.

As we shall see, France is in a good position with regard to se-
condary activities provided in paragraph 34. However, France
does not meet all the recommendations made by the CEPE].

At the time of this presentation, we have to mention that
anew profession was created by Ordinance No. 2016-728 of 2
June 2016, that of commissioner of justice. The new professi-
on will start its operations on 1°* January 2022. The reform
merged the professions of judicial officer and auctioneer.
This presentation will mention the changes made by this re-
form on the secondary activities of the future commissioners
of justice with regard to the Guidelines on Enforcement.

1. Debt recovery

Debt recovery is a key activity for French judicial officers.
It is provided for in Article 1 of Ordinance No. 45-2592 of
2 November 1945 relating to the status of judicial officers:
judicial officers may proceed to amicable or judicial reco-
very of all debts. Debt recovery is usually performed when
a creditor commissions a judicial officer for the recovery of
monies owed for contractual or statutory reasons. This re-
covery mainly concerns small and medium debts (between
hundreds and thousands euros).

The Decree No. 2016-285 of 9 March 2016 concerning the
simplified procedure for small claims recovery now allows
judicial officers to issue, through a fast track procedure,
an enforceable title for claims up to 4.000 euros. This pro-
cedure seems ostensibly interesting. Unfortunately, in case
of refusal of the debtor to participate in the proceedings or
in the absence of response from him, the enforcement order
cannot be issued by the judicial officer. In addition, the judi-
cial officer who issues the writ of execution cannot enforce
it himself. Time will tell whether this procedure meets the
expectations of litigants.
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2. Voluntary sale of moveable or immoveable
property at public auction

According to Article 1 of Ordinance No. 45-2592 of 2 No-
vember 1945, the French judicial officers may proceed in
places where there is no established judicial auctioneers, to
the valuation and judicial or volunteer public sales of furni-
ture and personal household effects. This activity is largely
developed and well organised. A Group of Judicial Officers
Judicial Sellers was established?. It includes over 150 offices
of judicial officers. Sales relate only to tangible personal pro-
perty. Case law however recognises that judicial officers can
attach then auction intangible properties (securities, shares,
licenses, etc.).

However, unlike several countries, French judicial officers
are not involved in the auction sale of immovable properties.
This procedure is exerted by the Courts. It is particularly
long, expensive and we believe now totally inadequate. As
part of the new profession of commissioner of justice, these
will be solely competent to undertake inventories, valuati-
on, and public auctions of tangible or intangible movables
prescribed by law or by court order. We can only hope that
in the future the new profession of commissioner of justice
will be authorised to exercise the activity of judicial sale of
immovable property, including electronically.

3. Seizure of goods (sequestration of goods)

This mission does not appear as such in the activities spe-
cifically mentioned in the status of French judicial officers.
However, it is open to judicial officers. Its form is either con-
ventional® or judicial®.

The activity of sequestration is barely used in France
and mainly concerns money. However, the conventional
sequestration activity is included in the activities of the fu-
ture profession of commissioner of justice*.

4. Recording and reporting of evidence

Statements of facts are included among the activities pro-
vided for in Article 1 of Ordinance No. 45-2592 of 2 No-
vember 1945: the judicial officers “may, by court order or

1 GHJOV: http://www.huissiers-encheres.fr

2 Article 1956 of the French Civil Code: “Conventional sequestration
is a deposit made by one or several persons of a thing in dispute, into
the hands of a third party who binds himself to return it, after the
controversy is over, to the person who will be held by a Court to be
entitled to it”.

3 Article 1963 of the French Civil Code: “Judicial sequestration shall be
granted, either to a person agreed upon by the parties concerned, or
to a person appointed by the judge of his own motion. In either case,
the one to whom a thing is entrusted is subject to all the obligations
which a conventional sequestration involves.”

* Article 1.11.4° of Ordinance No. 2016-728 of 2 June 2016.
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at the request of individuals make purely material findings
excluding any opinion on the factual or legal consequences
that may result. Except in criminal cases where they have the
value of simple information, such statements are prima facie
evidence”.

This activity is particularly developed. France is undoubted-
ly the country where the most statements of facts are carried
out by judicial officers, with probably more than 500 000 per
year. They are a secure and effective way to report eviden-
ce and are as such extremely popular. They prevent tens of
thousands of trials each year.

5. Serving as court ushers

This historic activity is provided for in Article 1 of Ordinan-
ce No. 45-2592 of 2 November 1945: “the court attendant ju-
dicial officers provide personal service near the courts”. It is
widespread, particularly time consuming and totally unpro-
fitable for the judicial officers. In practice, this function is
often exerted by employees of the offices of judicial officer. It
is considered by most judicial officers as a totally outdated
and unfairly remunerated position. Unfortunately for the fu-
ture commissioners of justice, they will have to pursue this
activity.

6. Provision of legal advice

This activity is particularly widespread in France for judicial
officers. It results from their legal skills that are equivalent
to that of the judge, lawyer or notary. Legal advice naturally
concerns the activities carried out by the judicial officers:
enforcement of court decisions, debt collection, statements
of facts, unpaid rent, etc.

7. Bankruptcy procedures

The judicial officer may, from 1%t January 2017 intervene in
bankruptcy procedures of when these procedures are initia-
ted against debtors having no employees and who achieve
a turnover lower or equal to 100,000 euros®.

The reform of the profession includes this activity for the
commissioners of justice®.

5 Ordinance No. 2016-727 of 2 June 2016 on the habitual appo-
intment in court of judicial officers and judicial auctioneers as
liquidator or assistant to the judge committed in certain procedu-
res under IV of book VI of the Commercial Code.

6 Article 1 of Ordinance No. 2016-728 of 2 June 2016: Commissioners
of justice can be “habitually designated as liquidator in some liquida-
tion proceedings or as legal assistant to the judge committed as part
of professional recovery procedures, as provided by title 1V of book VI
and book VIII of the commercial Code”.
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8. Performing tasks assigned to them by the
courts

Under the administration of evidence, the judge may order
measures of inquiries when he does not have sufficient in-
formation to rule’. Similarly, under Article 145 of the French
Code of Civil Procedure, “If there is a legitimate reason to pre-
serve or to establish, before any legal process, the evidence of
the facts upon which the resolution of the dispute depends, le-
gally permissible preparatory inquiries may be ordered at the
request of any interested party, by way of a petition or by way
of a summary procedure”.

Moreover, Article 232 of the French Code of Civil Procedure pro-
vides that “The judge may commission any person of his choice to
set him straight in the form of findings, consultation or an experti-
se on a question of fact that requires the insight of an expert”.

Thus French judicial officers are commonly appointed by
judges to establish material facts, whether in the form of
statements of facts or particular tasks: checking accounts,
attending a meeting of real estate co-owners, checking what
work has been made, etc.

As part of the reform of the profession, this activity will
become statutory for the future commissioners of justice.
Article 1 of Ordinance No. 2016-728 of 2 June 2016 provi-
des that the commissioners of justice may “be committed as
a technician to inform the court on a factual question, in parti-
cular pursuant to Articles 232 and following of the Code of Civil
Procedure and Articles R. 621-1 and following of the Code of
administrative justice”.

9. Representing parties in the courts

In France, the judicial officer is not entitled to represent par-
ties in the courts, with a few exceptions: Commercial Court,
Special Court for Rural Leases or some special hearings such
as attachment of earnings hearings or hearings on the outco-
me of movable property after eviction.

The reform of the profession makes no changes to the exis-
ting situation.

10. Drawing up private deeds and documents
Judicial officers can proceed with the drafting of private deeds
and documents. According to Article 21 of Decree No. 56-222
of 29 February 1956 relating to the administrative regulati-
on for the implementation of Ordinance of 2 November 1945
concerning the status of judicial officers, the judicial officer

cannot make any negotiation when establishing these deeds.

This activity is relatively minor.

7 Article 144 of the French Civil Procedure Code.
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11. Teaching

In France, a training body was created in 1960 by the Na-
tional Chamber of Judicial officers: the National School of
Procedure (ENP). The school has about 200 trainers. Most of
them are judicial officers. The Training Department for Tra-
inees (DFS) of the National Chamber of Judicial officers also
provides training to trainee judicial officers. DFS trainers
are almost all judicial officers.

A number of judicial officers also teach at universities. Some
judicial officers are even at the initiative of the creation of
Law Masters in law faculties.

The training provided by the French judicial officers is also
exported. The UIH] organises regular training in Europe and
in Africa, where the Training Unit of African Judicial Officers
(Ufohja) was created over fifteen years ago.

To complete this overview, the French judicial officers also
perform several functions not mentioned in paragraph 34 of
the CEPE] Guidelines on Enforcement, including:

- Establishment of an enforcement order in case of unpaid
check®

- Secondary activities under Article 20 of Decree No. 56-
222 of 29 February 1956: Administrator of immovable
properties, insurance agent, conventional or court me-
diation. The activity of administrator of immovable pro-
perties is particularly developed in France. It is exerted
by approximately 700 judicial officers. A Group of Judicial
Officers Administrator of Immovable Properties has been
established’.

- Activities provided for in Article 1 of Ordinance No. 45-
2592 of 2 November 1945: provisional measures after the
opening of an inheritance as provided by the French Code
of Civil Procedure.

- Checking accounts relating to guardianship (an approval
is required).

- Mortgage Registration.

In conclusion, France is among the countries where the ju-
dicial officer covers the most secondary activities. Two ac-
tivities are yet lacking or are insufficient: the judicial sale
of immovable property and the representation of parties in
courts. Like in countries where these activities are success-
fully carried out by the judicial officers, they nevertheless
would contribute to the expediting of the judicial process
and the reducing of the workload of the courts as mentioned
in paragraph 34. After all, this is what is expected from the
CEPE]J, the Council of Europe and therefore all of its 47 mem-
bers when they drafted and unanimously adopted the CEPE]
Guidelines on Enforcement. |

8 Article L.131-73 of the French Monetary and Financial Code.
® GHJAI - http://www.ghjai.fr
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SMERNICE
CEPEJ] VE
FRANCOUZSKEM
PRAVU

Viceoborovy program pro exekutory, ktery Mezinarodni unie
soudnich exekutort pripravila u prileZitosti svého 19. mezi-
narodniho kongresu ve Washingtonu v roce 2006, se stal za-
kladem vypracovani ¢lanku 34 smérnice o exekucich ze dne
17. prosince 2009.

Francie si v oblasti sekundarnich ¢innosti stanovenych v ¢lan-
ku 34 vede dobfte. Nenapliiuje vSak vSechna doporuceni, ktera
Evropska komise pro efektivitu justice vydala.

Uvodem zmiifime, Ze nafizenim ¢&. 2016-728 ze dne 2. ¢ervna
2016 byla ustanovena nova profese, tzv. soudni komisat. Cin-
nost této nové profese bude zahajena k 1. lednu 2022. Reforma
sloucila profese soudniho exekutora a aukéniho trednika. Ten-
to prispévek se bude vénovat zménam, které uvedena reforma
znamenala pro sekundarni ¢innosti budoucich soudnich ko-
misari ve vztahu ke smérnici o exekucich.

1. Vymahani dluhii

Vymahani dluht je pro francouzské soudni exekutory klicovou
¢innosti. Tato ¢innost je upravena ¢lankem 1 narizeni ¢. 45-
2592 ze dne 2. listopadu 1945, ktery se tyka statusu soudnich
exekutorid: soudni exekutoii mohou pristoupit ke smirnému
nebo soudnimu vymahani veskerych dluhd. Vymahani dlu-
hti obvykle probihd v okamziku, kdy véritel povéri soudniho
exekutora vymozZenim penézni pohledavky, ktera je splatna
na zakladé smluvnich nebo zakonnych divodd. Toto vymahani
se tyka zejména malych a stfedné vysokych dluht (v rozmezi
stovek az tisict eur).

Vyhlaska ¢. 2016-285 ze dne 9. biezna 2016 o zjednoduSeném
Fizeni pro vymahani drobnych pohledavek nyni soudnim exe-
kutortim umoznuje vydavat ve zrychleném tizeni vymahatelné
tituly tykajici se pohledavek do vyse 4 000 EUR. Toto rizeni se
jevijako velmi zajimavé. BohuZzel, pokud se dluznik odmitne zu-
Castnit Fizeni, nebo pokud nereaguje, nemtize soudni exekutor
vydat exeku¢ni prikaz. Kromé toho soudni exekutor, ktery vyda
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prikaz k exekuci, tento piikaz nemfize sim vymahat. Cas ukaze,

o v.7,

zda tento postup napliiuje o¢ekavani ucastniki rizeni.

2. Dobrovolny prodej movitého nebo
nemovitého majetku ve verejné aukci

Podle ¢lanku 1 natizeni ¢. 45-2592 ze dne 2. listopadu 1945
mohou francouzsti soudni exekutofi v oblastech, kde nepi-
sobi soudni auk¢ni drednici, provadét ocetlovani a soudné
narizeny i dobrovolny vefejny prodej nabytku a vybaveni
domacnosti. Tato ¢innost je zna¢né rozvinutd a dobfe orga-
nizovana. Bylo zfizeno sdruZeni soudnich exekutori zajis-
tujicich soudem narizeny prodej'. Jeho ¢leny je vice nez 150
kancelari soudnich exekutor.

Prodej se tyka pouze hmotného osobniho majetku. Judikatu-
ra vSak uznava, ze soudni exekutori mohou zabavit a nasled-
né aukcéné prodat i nehmotny majetek (cenné papiry, akcie,
licence atd.).

Na rozdil od nékolika jinych zemi se vSak francouzsti soud-
ni exekutori nepodileji na aukénim prodeji nemovitosti.
Toto Fizeni je svéfeno soudiim. Je dosti zdlouhavé, nakladné
a podle naseho presvédceni naprosto nedostatecné.

V rdmci nové profese budou mit soudni komisari vyhrad-
ni opravnéni provadét soupisy majetku, ocenéni a verejné
aukce hmotnych nebo nehmotnych movitych véci ze zako-
na nebo na zakladé soudniho ptikazu. MiiZeme jen doufat,
Ze v budoucnosti bude mit nova profese soudniho komisare
opravnéni vykonavat ¢innost soudniho prodeje nemovitosti
vCetné elektronickych aukci.

3. Zabaveni véci (sekvestrace véci)

Tento tkol jako takovy nepatti k ¢innostem, které jsou vy-
slovné uvedeny v radmci rozsahu pisobnosti francouzskych
soudnich exekutorli. Soudni exekutofi vSak tuto c¢innost
mohou vykonavat. Cinnost probiha bud’ na zakladé dohody?,
nebo soudniho nafizenf®.

Sekvestrace je ve Francii vyuzivana jen zfidka a tyka se ze-
jména penéz. Smluvni sekvestrace je vSak zahrnuta mezi
¢innosti budouci profese soudniho komisare*.

1 GHJOV: http://www.huissiers-encheres.fr.

2 (Clanek 1956 francouzského Ob¢anského zakoniku: , Sekvestraci
na zdkladé dohody se rozumi tschova véci, jeZ je predmétem sporu,
Jjednou nebo vice osobami u treti strany, kterd se zavdZe po vyreseni
sporu predat véc osobé, kterd na ni bude mit podle rozhodnuti soudu
ndrok”.

3 (Clanek 1963 francouzského Ob&anského zakoniku: , Soudni sekves-
trace (uschova) se provddi bud’ u osoby, na které se dotcené strany
dohodnou, nebo u osoby, kterou z viastniho podnétu jmenuje soudce.
V kterémkoli pripadé podléhd osoba, u niZ je dand véc v tischové, ves-
kerym povinnostem, které zahrnuje sekvestrace na zdkladé dohody."

¢ Clanek 1.11.4° natizeni ¢. 2016-728 ze dne 2. ¢ervna 2016.
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4. Evidence a vykazovani diikaznich
materialu

Skutkova zjisténi patii k ¢cinnostem stanovenym v ¢lanku 1
narizeni €. 45-2592 ze dne 2. listopadu 1945: soudni exeku-
tofi ,mohou na zdkladé soudniho prikazu nebo na Zddost fy-
zickych osob vyddvat Cisté faktickd zjisténi, vyjma jakychkoli
stanovisek k pripadnym faktickym nebo prdvnim diisledkiim.
Kromé trestnich véci, kdy maji hodnotu prosté informace,
predstavuji takovd zjisténi diitkaz prima facie.”

Tato ¢innost je zna¢né rozvinutd. Francie je bezpochyby
zemi, kde vétSinu skutkovych zjisténi provadéji soudni exe-
kutoii, pravdépodobné ve vice nez 500 000 pripadech ro¢né.
Jedna se o bezpecny a efektivni zplisob predkladani diikaz-
nich materiald, ktery je tudiZ mimoradné oblibeny. Kazdo-
ro¢né predchazi desitkam tisicti soudnich fizenf.

5. Vykon sluzby soudnich zrizenci

Tato historicka ¢innost je upravena ¢lankem 1 narizeni €. 45-
2592 ze dne 2. listopadu 1945: ,soudni exekutori ve funkci
soudnich zrizenct poskytuji osobni sluzby v blizkosti soudii”.
Jedna se o velmi rozsifenou, casové dosti naro¢nou a pro
soudni exekutory naprosto nerentabilni ¢innost. V praxi
tuto funkce vykonavaji ¢asto zaméstnanci soudniho exeku-
tora. VétSina soudnich exekutori ji povazuje za zcela zasta-
ralou a nespravedlivé odménovanou funkci. Bohuzel, i bu-
douci soudni komisaii budou nuceni tuto ¢innost vykonavat.

6. Poskytovani pravnich sluzeb

Tato ¢innost soudnich exekutori je ve Francii velmi ¢asta.
Vyplyva z jejich pravni kvalifikace, ktera je rovnocenna kva-
lifikaci soudce, advokata nebo notare. Pravni poradenstvi se
piirozené tyka ¢innosti vykonavanych soudnimi exekutory:
vykonu soudnich rozhodnuti, inkasa pohledavek, skutko-
vych zjisténi, nezaplaceného ndjemného atd.

7. Insolvencni rizeni

0d 1. ledna 2017 miZe soudni exekutor zasahovat do insol-
venc¢nich fizeni, jsou-li vedena vici dluznikiim, kteii nemaji
zaméstnance a dosahuji obratu nejvyse 100 000 EURS,

Reforma profese tuto ¢innost zahrnuje do ¢innosti soudnich
komisafa®.

5 Natizeni ¢ 2016-727 ze dne 2. ¢ervna 2016 o obvyklém soudnim
jmenovani soudnich exekutori a soudnich aukénich ufednik likvi-
datorem nebo asistentem soudce v nékterych rizenich podle hlavy
IV knihy VI Obchodniho zakoniku.

¢ Clanek 1 natizeni ¢. 2016-728 ze dne 2. ¢ervna 2016: Soudni
komisati mohou byt ,obvykle jmenovdni likviddtorem v urcitych rize-
nich o likvidaci nebo prdvnim asistentem soudce v ramci vymdhacich
rizeni podle hlavy 1V knihy VI a knihy VIII Ob¢anského zdkoniku”.
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8. PInéni ukoli piidélenych exekutoriim
soudem

V ramci spravy diikaznich materialti miZe soudce natidit Se-
treni, pokud nema k dispozici dostatek informaci, aby mohl
vydat rozsudek’. Obdobné podle ¢lanku 145 francouzského
Obcanského soudniho radu: , Existuje-li pred soudnim rizenim
legitimni diivod k ochrané nebo zjisténi ditkaznich skutecnosti,
na nichz zdvisi rozhodnuti sporu, lze naridit prdvné pripustné
pripravné Setieni na Zddost kterékoli zicastnéné strany for-
mou poddni ndvrhu nebo formou zkrdceného rizeni.”

Kromé toho ¢lanek 232 francouzského Obc¢anského soudni-
ho radu stanovi, Ze , Soudce miiZe poverit kteroukoli osobu dle
svého uvdZeni, aby mu formou zjisténi, konzultace nebo odbor-
ného vyjddreni poskytla vysvétleni faktické otdzky, kterd vyZa-
duje odborny ndzor.”

Soudci tudiz bézné povéruji francouzské soudni exekutory
zjiSténim skutkového stavu, at’ ve formeé skutkovych zjisténi
nebo konkrétnich tkoll: kontroly Gcetnictvi, ic¢asti na schi-
zi spoluvlastnikid nemovitosti, kontroly toho, jaké prace byly
provedeny atd.

V ramci reformy profese se tato ¢innost stane pro budouci
soudni komisate ¢innosti vyplyvajici ze zdkona. Clanek 1 na-
Fizeni ¢. 2016-728 ze dne 2. ¢ervna 2016 stanovi, Ze soudni
komisafi mohou ,vystupovat jako technicti odbornici, aby po-
dali soudu informace o faktické otdzce, zejména podle Cldnku
232 a ndsl. Ob¢anského soudniho rddu a ¢ldnkii R. 621-1 a ndsl.
Soudniho rddu sprdavniho”.

9. Zastupovani stran u soudu

Ve Francii neni soudni exekutor opravnén zastupovat strany
u soudu, s nékolika vyjimkami: obchodni soud, zvlastni soud
pro venkovské pronajmy nebo néktera zvlastni slySeni jako
doplnék k slySenim ve véci piijmi nebo slySenim ve véci vy-
nosi movitého majetku po vystéhovani.

Reforma profese stavajici situaci nijak neméni.
10. Vypracovani soukromych pravnich listin
a dokumentii

Soudni exekutofi mohou pripravovat soukromé pravni listi-
ny a dokumenty. Podle ¢lanku 21 vyhlasky ¢. 56-222 ze dne
29. inora 1956 o spravni upravé provadéni narizeni ze dne
2. listopadu 1945 tykajiciho se statusu soudnich exekutort
nemiize soudni exekutor pri pripravé téchto pravnich listin

vést Zadna jednani.

Tato ¢innost je relativné nevyznamna.

7 Clanek 144 francouzského Ob&anského soudniho Fadu.
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11. Vyuka

Ve Francii v roce 1960 ztidila Narodni komora soudnich exe-
kutort instituci odborné p¥ipravy: Ecole Nationale de Pro-
cédure (Narodni institut pro exekué¢ni ¥izeni, ENP). Skola ma
priblizné 200 pedagogt. Vétsinu z nich tvori soudni exeku-
tofi. Skoleni exekutorskych koncipientt zajistuje také ttvar
odborné pripravy pro koncipienty (DFS) pti francouzské Na-
rodni komoie exekutorl. Lektory v DFS jsou téméf vyhrad-
né soudni exekutori.

Rada soudnich exekutori také vyuéuje na univerzitach. Né-
ktef'{ soudni exekutoti jsou dokonce ¢inni v oblasti magist-
erského pravniho studia na pravnickych fakultach.

Odborna priprava, kterou zajistuji francouzsti soudni exe-
kutori, je rovnéz predmétem vyvozu. UIH] porada pravi-
delna skoleni v Evropé a Africe, kde byla pred patnacti lety
ztizena instituce pro Skoleni africkych soudnich exekutort
(Ufohja).

A aby byl tento prehled uplny, francouzsti soudni exekutori
plni i nékolik funkci, které ¢lanek 34 smérnice CEPE] o exe-
kucich neuvadi, véetné téchto:

- Ztizeni exekuéniho titulu v pripadé neproplaceného Seku®.

- Sekundarni ¢innosti podle ¢lanku 20 vyhlasky €. 56-222
ze dne 29. inora 1956: spravce nemovitého majetku, pojis-
tovaci agent, mimosoudni nebo soudni mediace. Zejména
¢innost spravce nemovitého majetku je ve Francii rozvi-
nuta. Vykonava ji priblizné 700 soudnich exekutort. Bylo
ziizeno Sdruzeni soudnich exekutort - spravci nemovi-
tého majetku’.

- Cinnosti stanovené v élanku 1 nafizeni ¢ 45-2592 ze dne
2. listopadu 1945: piedbézna opattfeni po zahajeni dédic-
kého fizeni podle francouzského Obcanského soudniho
Fadu.

- Kontrola ucti v souvislosti s opatrovnictvim (vyZadovan
souhlas).

- Registrace hypoték.

Zavérem lze rici, Ze Francie patii k zemim, kde soudni exe-
kutor zajiStuje vétSinu sekundarnich ¢innosti. Dvé ¢innos-
ti dosud schazeji, nebo jsou nedostatecné: soudni prodej
nemovitosti a zastupovani stran u soudu. Stejné jako v ze-
mich, kde soudni exekutofi tyto ¢innosti ispésné vykonava-
ji, by vSak jejich vykon piispél ke zrychleni soudniho fizeni
a ke snizZeni pracovni zatéze soudd podle ¢clanku 34. To se
také ocekava od CEPE] a Rady Evropy, a tudiz i od vSech 47
jejich €lent, ktefi vypracovali a jednomysIné ptijali smérnici
CEPE] o exekuci. |

8 (lanek L.131-73 francouzského Ménového a finan¢niho zakoniku.
® GHJAI - http://www.ghjai.fr.
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1. The importance of a well functioning
enforcement system

Every year one of the major debt collection agencies in Euro-
pe, publishes the so called European Payment Index. When
we have a closer look at the results of the index in 2011, as
a consequence of the financial crisis, the results are all but
encouraging:

Businesses dealing with late payment reveals the written
off debt increased from 2.6% to 2.7% in the 2011 survey an
increase of 4% or Euro 312 billion in 2011 (or in the period
2007-2011 a massive Euro 1,300 billion).

It is clear that those increasing amounts have a negative im-
pact on the development of economics.

It is obvious that a well organized system to recover unpaid
invoices is of vital importance to fight against the burden
that non payment of debts (or late payment) has. Enforce-
ment is one of the instruments, the final stage, in the legal
recovery process, to recover those debts.

An important instrument and part of the legal process: after
all what is the use of initiating proceedings, obtaining a bin-
ding judgment when such a judgment can not be enforced
and the unpaid debt can not be recovered, not even compul-
sory: without effective enforcement the preceding legal pro-
cess essentially is meaningless.

For most people with the forced execution of a judgment the
paper-based process becomes a reality and tangible. A rea-
lity of raw action: seizure of salary or the bank account, sei-
zure of assets such as a television set or a car, but also of
immovables; or even debtor detention.

The importance of a well-developed system of enfor-
cement is obvious, as we will see later. Nevertheless an
efficient and effective enforcement system is a problem
in numerous countries. Even in case countries have effi-
cient court procedures, this means little if they cannot be
enforced. As a consequence of the financial crisis more
attention was given to the development of a well functi-
oning enforcement system. At the same time financial
crisis opened discussions on the role of the enforcement
agent. Traditional tasks changed on the focus was not only
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on enforcement as an instrument to collect unpaid claims;
alternatives for enforcement were also involved, such as
mediation.

Development of markets is not just economic development.
For markets to develop a legal infrastructure is necessary.
Markets exchange property rights and contracts. A clear le-
gal framework is necessary: transparency of legislation, pu-
blicly declared, certainty and equality of law and legal proce-
dures and recognition of individual rights and freedom, i.e.
the Rule of law principles. Those principles guarantee econo-
mic growth, economic development: ownership is assured,
agreements will be observed, Government is controlled and
there is a control on corruption and private possessions are
regulated. If not: there will be no trading, nor investments.

2. Enforcement powers

Two parties who strike a bargain will need a mechanism to
ensure that each party will meet their commitments. The
contract, or more general, contract law, sets the rules when
an agreement is enforceable, the grounds on which a breach
of the agreement will be found and the consequences.

Contractlaw itself however is not sufficient. Contract law needs
to be supported by an effective implementation through legal
institutions such as courts, legal professions and enforcement.

Generally enforcement could be described as: the putting
into effect of a court decision by compelling the defendant to
pay, to do or to refrain from doing something.

In order to avoid private justice, such enforcement can only
be carried out by the “enforcement agent”, a professional
authorised by the State.

This word covers a wide variety of persons responsible for
carrying out the enforcement process (e.g. bailiff, huissier
de justice, gerechtsdeurwaarder, kronofogden, enforcement
judge etc).

In many states, the role, responsibilities, organisation and
professional status of these persons vary considerably as
do their working conditions and remuneration. In general
enforcement agents can be classed either as civil servants
subordinated to the Ministry of justice, or to the courts and
self-employed persons acting independently. Some count-
ries use a mixture of both systems.

In general one can not say there is a preference for the ci-
vil servant based system or the self employed enforcement
agent. Common for both is that the State has delegated cer-
tain powers, the power to enforce, exclusively to these agents.

The power to enforce means that the enforcement agent is
able to seize the assets of the debtor, both before a judgment
and, more common, once a judgment has been given by the
court. In addition other documents can also have enforceab-
le power, e.g. a notarial act.
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The power of the enforcement agent includes the attachment
measures such as:

- Confiscation of movables,

- Safe deposit (attachment of a safe deposit box),
- Enforcement against immovables,

- Ship & plane arrests,

- Attachments of salaries,

- Attachments of bank accounts,

- Attachment of shares,

- Eviction from premises.

The power also includes the access to information necessa-
ry to determine the assets of the debtor. In general public
authorities are obliged to cooperate.

For markets to function properly, it is essential that con-
tracts can be made and enforced and disputes can be re-
solved. A good functioning enforcement system enhances
predictability and guarantees investors that disputes will
be resolved. It enhances predictability in (commercial) re-
lationships. A non-functioning or bureaucratic enforcement
system will lead to private justice and will slow down trade,
investment and economic growth.

Business will consider contracts as a waste of time and ef-
fort, because the legal system does not provide any remedy
for damages suffered. Transactions that require contracts
will be avoided, thus restricting economic growth. Citizens
will refuse to pay their bills, knowing that unpaid bills will
not be enforced, at least not for (many) years.

We have seen numerous examples, for example in Bosnia
and Herzegovina the backlog in utlity cases in the municipa-
lity court of Sarajevo only is more than 1,000,000.

Enforcement looks as a process that can run smoothly, ne-
vertheless in a number of countries the implementation faces
challenges. The problems that can arise are numerous: part-
ly based on history, based on outdated legislation, refusal to
cooperate, to much means to frustrate enforcement, laziness
of creditors or, very simply, bureaucratic unwillingness.

At the same time the economic crisis has affected human
rights, including enforcement. The ECtHR did not rule out
the possibility that a complaint alleging that the amount of
a pension or of other social benefits was wholly insufficient
might in principle raise an issue of inhuman or degrading
treatment under Article 3 of the ECHR. Those social benefits
or pensions are not the only example. Also other questions
were raised, e.g. with regard to housing and eviction. For ex-
ample the obligation to secure shelter for certain vulnerable
persons might be possible in exceptional cases based on arti-
cle 8 ECHR (right to family life). Also local courts are judging
like this: for example in 2012 the Estonian Supreme Court
delivered a decision advising the first-instance court to ex-
plore alternative, less radical means when re-examining the
case In Spain in 2013 legislation on consumer protection
was amended (Code of Civil Procedure and Law on Mortg-
ages) enabling a court who considers that a term in an enfor-
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ceable document may be deemed unfair, can, after hearing
of the parties, be ordered either unavailable, or enforcement
can be ordered without the application of such a term, e.g.
the default interest on credits.

The need for alternatives was there. Also within the profes-
sion of the enforcement agent. Economic developments ask
for a different view of the profession. A broader view and
a different approach towards debt collection or, more gener-
al, creditor and debtor satisfaction through instruments like
mediation and debt rescheduling.

Here are some examples of the developments in European
countries.

3. Examples of changing instruments
for enforcement agents

Recovery of debts

The number of countries in which debt recovery is allowed is
increasing. However here it needs to be mentioned that the
countries in e.g. South Eastern Europe have an easy procee-
dings for authentic acts to obtain an enforceable title.

Kosovoinitslegislation allows all secondary activities under
certain circumstances: article 344 says:

Article 344 Supplementary Activities

1. The private enforcement agent shall perform ac-
tivities other than those referred to in Article 340
of this law only if they do not affect or obstruct
the proper and independent discharge of his office
or its reputation.

2. Withregards to the interests referred to in paragra-
ph 1. of this Article, the Minister may issue bylaws
with regard to the performance of certain activities.

3. Through bylaw the Minister may prohibit certain
activities of the enforcement agent, except with
regard to:

3.1. the collecting of moneys for third parties;

3.2 inventories and valuations;

3.3. drawing of a written statement regarding sub-
stantive facts observed by the private enforce-
ment agent personally.

Mediation

In countries such as Moldova and Bulgaria the possibility of
mediation is explicitly mentioned in the law.

Fact finding (statement of facts)

Implemented in most countries in the law, including e.g.
Georgia and Moldova.

Summary proceedings

The private enforcement system can have another advant-
age: it is supposed to remove from judges and the courts the
responsibility of managing the enforcement process and of
participating in it. These responsibilities can be devolved
onto the private agents and the role of the courts becomes
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limited: simply judicial review. Direct, day-to-day involve-
ment of judges in the enforcement process is not necessary,
leaving judges to their core responsibilities of judging legal
disputes between parties and removing from them the bur-
densome managerial responsibilities that often consume
a significant portion of their time.

Advantages are to create a speedy and cost-efficient proce-
dure for claims that are presumed to remain uncontested
and to simplify and speed up (small) claims litigation, and
to limit their costs in order to prevent the pursuit of these
claims from becoming economically unreasonable.

Examples of countries in which summary proceedings are
carried out through enforcement agents:

Serbia: for utility cases the enforcement agent produces the
enforceable title,

Georgia: The National Bureau of Enforcement implements
special summary proceedings on monetary debt claims,
Ukraine: just recently adopted an electronic summary pro-
ceedings.

Customer service
See for example Georgia: the registration of aloan agreement:

National Bureau of Enforcement, on the grounds of an agre-
ement between the parties, registers a loan agreement (inc-
luding the bank loan), which is not secured by the mortgage
or/and seizure (later - the loan agreement), and controls the
borrower’s loan repayment liability under the contract.

In case of non-fulfillment of the payment liability or impro-
per performance by a borrower foreseen by the loan agre-
ement, the Chairman of NBE, issues an enforcement order.

Service of documents
Countries in which service of documents is carried out by
private enforcement agents: Serbia, Bulgaria, Kosovo, Mol-
dova, Georgia, FYROM.

To the other changing instruments of judicial officers finally
include debt rescheduling, bankruptcy supervision or pre-
ventive communication.

4. Why through an enforcement agent?

Several arguments can be mentioned why these activities
should be performed by the private enforcement agent:

4a. Efficiency and flexibility

In a market based system efficiency and flexibility is at its
best. The creditor has a choice between several enforcement
agents. Thus competition will lead to a better quality: a qua-
lity in price, training, organization.

4b. Legal knowledge and training

Recommendation IV.3 and IV.8 of the Council of Europe ex-
plicitly mentions the importance of legal knowledge and (on-
going) training for the enforcement agent.
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This legal knowledge and training in relevant law and pro-
cedure is considered to be of importance when recruiting
enforcement agents. The Council of Europe recommends that
pre-selection examinations are conducted to assess the theo-
retical knowledge (e.g. civil procedure law) and the practical
knowledge (e.g. oral examinations, case study assessments).

4c. Appointment and dismissal

How are the enforcement agents appointed? By whom? How
many?

“In recruiting enforcement agents, consideration should be
given to the moral standards of candidates and their legal
knowledge and training in relevant law and procedure”, it is
stated in recommendation IV.3 of the Council of Europe.

The Guidelines:

25. For the fair administration of justice it is important that
the quality of enforcement should be guaranteed. Member
states should accredit enforcement agents only if the can-
didates concerned are of a standard and training commen-
surate with the complexity of their tasks. A high quality of
training of professionals is important for the service of jus-
tice and to increase the trust of users in their justice system.

4d. The professional and ethical standards

Of course on the one hand the profit motive has a big influen-
ce on the work of the private enforcement agent. However at
the same time unethical behaviour and misconduct should
be disciplinary punished.

“Enforcement agents should be honourable and competent in the
performance of their duties and should act, at all times, according
to recognised high professional and ethical standards. They should
be unbiased in their dealings with the parties and be subject to pro-
fessional scrutiny and monitoring which may include judicial cont-
rol”, according to recommendation V.4 of the Council of Europe.

5. Supervision

Attention should also be given to other supervision bodies.
E.g. in the Netherlands there is a special Financial Supervi-
sion Office. This office is involved in the supervision on the
financial circumstances and control of the offices.

6. Quality standards

Directly related to monitoring and control is the discussion
on quality standards. The existence of those standards im-
proves the efficiency of the enforcement services.

Again CEPE] concludes the link between the status of the
enforcement agent and the existence of quality standards.
The states or entities, where enforcement of court decisions
is entrusted to public agents, have no significant differen-
ces between agents subject to standards and agents having
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none. Conversely, in states where enforcement agents have
an exclusively private status, the proportion of quality stan-
dards is clearly higher (73%). Logically, states or entities ha-
ving a mix of statuses have a proportion of agents subject to
standards between these two values.

Another correlation seems to exist. If member states or enti-
ties are considered according to the year when they joined the
Council of Europe, it is worth mentioning that the states fo-
llowing quality standards are generally states which became
members after 1% January 1990 (“new” members). There are
16 “new” states among the 26 states having responded “yes”,
and 11 “old” states among the 18 having responded “no”.!

7. Organisation

The countries with a liberal statute have a national orga-
nization of enforcement agents. In most cases the enforce-
ment agent is a compulsory member of such an organization.
(Netherlands, Belgium, Greece, Hungary, Latvia, Portugal)

It is important that the structure of such an organization is
well defined: how is it organised (chambers, elections, appo-
intments of the members of the board).

[ think it is advisable that enforcement agents are compul-
sory members. That way it is possible for the organization
to issue internal regulations on e.g. conduct and behaviour,
disciplinary measures, accounting, (financial) control of the
individual offices.

According to CEPE] In most of the European states (25 sta-
tes on 46 responses), the structure is solely national. CEPE]
concludes the are several reasons for the establishment of
a national, rather than a regional structure:?

“The obvious preference for the national structure could be
explained by the fact that there is a great interestin creating
a group dynamic by establishing a feeling of professional
identity while homogenizing competences and practices.

A national structure can also be more relevant for a state pri-
marily seeking an official spokesman for the whole profession.

[t can also be more relevant for the profession, which makes
economies of scale regarding communication with its mem-
bers: in this way, the profession can speak to the state with
a single voice. This is the most widespread system.” |

! CEPE] European Judicial Systems, edition 2010 (data 2008), page
259

2 CEPE] European Judicial Systems, edition 2010 (data 2008), page
255-256
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tajemnik Mezinarodni unie soudnich exekutor (UIHJ)

Jos Uitdehaag

BUDOUCNOST
SOUDNIHO
EXEKUTORA

1. Vyznam dobie fungujiciho systému
vymahani

KaZdy rok jedna z hlavnich inkasnich agentur v Evropé zverej-
nuje tzv. evropsky platebni index (European Payment Index).
Podivame-li se blize na hodnotu tohoto indexu v roce 2011, tedy
v obdobi nasledkii finan¢ni krize, vysledky nejsou povzbudivé:

Podniky, které se potykaji s opozdénymi platbami, uvedly
v prizkumu z roku 2011, Ze odepsané pohledavky vzrostly
z 2,6 % na 2,7 %, coZ predstavuje za rok 2011 narist o 4 %
neboli 312 miliard eur (nebo za obdobi 2007-2011 obrovsky
nartst o 1300 miliard eur).

Je zFejmé, Ze tyto narustajici objemy pohledavek maji nega-
tivni dopad na rozvoj hospodarstvi.

Je patrné, Ze dobie organizovany systém vymahani neuhra-
zenych faktur ma zasadni vyznam v postupu proti neplaceni
pohledavek (nebo opozdénym platbam), které ekonomiku
zatézuje. Exeku¢ni vymahani pohledavek je jednim z nastro-
ja, které se uplatiuji v zavérec¢né fazi pravniho vymahani
takovych dluh.

Je diilezitym nastrojem a soucasti pravniho procesu: konec-
konci, k ¢emu by bylo zahdjeni fizeni, ziskadni zavazného
rozhodnuti, kdyZz by takové rozhodnuti nemohlo byt
vykonano a nesplaceny dluh by nebylo mozné vymoci, do-
konce ani uloZenim povinnosti: bez ucinného vymahani by
predchazejici pravni proces v podstaté nebyl smysluplny.

Pro vétSinu lidi, ktefi se setkaji s nucenou exekuci na zakladé
soudniho rozhodnuti, se uredni proces, do té doby probiha-
jici na papife, stava redlnym a hmatatelnym. Syrova realita:
zabaveni mzdy nebo obstaveni bankovniho Uc¢tu, zabaveni
majetku, naptiklad televizoru nebo automobiluy, ale také ne-
movitosti, nebo dokonce detence dluznika.

Vyznam dobfe rozvinutého systému vymahani je zfejmy,
jak uvidime jesté pozdéji. Presto ucinny a efektivni systém
vymahani predstavuje v mnoha zemich problém. Dokonce
i v pripadé, Ze zemé maji efektivni soudni fizeni, znamena
takova skutec¢nost malo, pokud rozhodnuti nelze vykonat.
V dasledku finan¢ni krize bylo rozvoji dobte fungujiciho sys-
tému vymahani vénovano vice pozornosti. Zaroven finan¢ni
krize otevrela diskusi o tloze soudniho exekutora. Zménilo
se tradi¢ni zaméreni na vykon exekuce jako nastroje k vy-
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mahani neuhrazenych pohledavek; objevily se i alternativni
zplsoby vymahani, naptiklad mediace.

Rozvoj trhii neni jen ekonomickym rozvojem. Pro rozvoj
trhd je nutna pravni infrastruktura. Na trhu probiha smé-
na vlastnickych prav a uzavirani smluv. K tomu je nezbytny
jasny pravni ramec: verejné deklarovana transparentnost
pravnich ptredpist, jistota a rovnost prava a pravnich postu-
pl a uznani individualnich prav a svobod, tj. zdsady prdvniho
stdtu. Tyto zasady zarucuji ekonomicky rist, ekonomicky
rozvoj: vlastnictvi je zaruceno, dohody budou dodrZovany,
vlada podléha kontrole, existuji kontrolni mechanismy pro-
ti korupci, existuji pravni predpisy v oblasti soukromého
vlastnictvi. Pokud tomu tak neni, nebudou probihat zadné
obchody, ani Zadné investice.

2. Vymahaci pravomoci

Dvé strany, které dospéji k dohodé, budou potrebovat me-
chanismus, jenz zajisti, aby kazda ze stran plnila své zavaz-
ky. Smlouva, nebo obecnéji smluvni pravo, stanovi pravidla
vymahatelnosti dohody, diivody zakladajici zjisténi o poru-
Seni dohody a ptislusné disledky.

Smluvni pravo samo o sobé nestaci. Musi je podporit tucinné
provadéni prostrednictvim zdkonnych instituci, jako jsou
soudy, pravnici a exekutofi.

Obecné lze vymahani popsat jako: realizaci soudniho roz-
hodnuti spocivajici v donuceni Zalované strany, aby zaplati-
la, nebo aby se zdrzela urcitého jednani.

Aby se predeslo soukromému vykonu spravedlnosti, mize
toto vymahani provadét jen tzv. ,exekutor”, profesional
s opravnénim, které mu vydal stat.

Toto slovo zahrnuje $irokou Skalu osob odpovédnych za pro-
ces vymahani (napt. soudni urednik, huissier de justice, ge-
rechtsdeurwaarder, kronofogden, exeku¢ni soudce atd.).

V mnoha statech se tloha, odpovédnosti, organizace a pro-
fesionalni status téchto osob znacné lisi, stejné jako jejich
pracovni podminky a odména. Obecné lze exekutory klasifi-
kovat bud’ jako statni zaméstnance podiizené ministerstvu
spravedlnosti ¢i soudlim, nebo jako osoby samostatné vydeé-
le¢né C¢inné, které jednaji nezavisle. Nékteré zemé pouzivaji
kombinaci obou systému.

Celkoveé nelze fici, zda je upfednostiiovan systém opirajici se
o statni uredniky, nebo systém samostatné vydéle¢né Cin-
nych exekutorti. Obéma koncepcim je spolecné, Ze stat vy-
hradné na tyto exekutory delegoval urcité pravomoci, jme-
novité vymahaci pravomoc.

Vymahaci pravomoc znamend, Ze exekutor mizZe zabavit
majetek dluznika, a to jak pred vydanim rozsudku, tak (¢as-
téji) poté, co soud rozhodne. Kromé toho mize byt vymaha-
telnost spojenaisjinymi dokumenty, naptiklad s notarskym
aktem.

i

Pravomoc exekutora zahrnuje opatreni v oblasti zajiSténi
majetku, napriklad:

- konfiskaci movitych véci,

- uschovu (bezpecnou tschovu véci),

- vymahaci opatreni tykajici se nemovitosti,
- zabaveni lodi a letadel,

- obstaveni mzdy,

- obstaveni bankovnich a¢tg,

- zabaveni akcii,

- vykazani z prostor.

Pravomoc zahrnuje i ptistup k informacim nutnym pro ur-
¢eni majetku dluznika. Vefejnopravni organy jsou obecné
povinny poskytnout souc¢innost.

Pro fadné fungovani trhi je nezbytné, aby bylo mozné uzavi-
rat a vymahat smlouvy a aby bylo mozné resit spory. Dobie
fungujici exekucni systém zvySuje predvidatelnost a inves-
toriim zarucuje, Ze spory budou vyfreseny. ZvySuje piredvi-
datelnost v (obchodnich) vztazich. Nefunkéni nebo byro-
kraticky systém povede k soukromému prosazovani prava
a zpomali obchod, investice a hospodarsky rist.

Podnikatelska sféra bude povazovat smlouvy za ztratu ¢asu,
nebot pravni systém nebude zajistovat zadné opravné pro-
stifedky k ndhradé utrpénych $kod. Subjekty se budou vy-
hybat transakcim, které vyZaduji smlouvy, coZ omezi hospo-
darsky rist. Obéané budou odmitat platit G¢ty, nebot budou
védeét, Zze nezaplacené ucty nebudou vymahany, alespon ne
po urcity pocet (mnoho) let.

Vidéli jsme cetné priklady takové praxe, naptiklad v Bos-
né a Hercegoviné dosahuje napad véci tykajicich se plateb
za komunalni sluzby jen u méstského soudu v Sarajevu ¢isla
vys$siho nez 1 000 000.

Vymahani vypada jako proces, ktery mtze béZet hladce, nic-
méneé v radé zemi je realizovano s obtiZemi. Mohou vznik-
nout ¢etné problémy: ¢astecné z historickych dtvodd, z di-
vodu zastaralych pravnich predpisti, odmitani spoluprace,
mareni exekuci, ne¢innosti vériteld nebo prosté byrokratic-
ké neochoty.

Soucasné se hospodarska krize dotkla i lidskych prav, a to
vCetné vymahani. Evropsky soud pro lidska prava nevylou-
¢il moznost, Ze by stiznost, ktera tvrdi, Ze vyse starobniho
dtichodu nebo jinych socialnich davek je naprosto nedosta-
¢ujici, mohla v zdsadé vyvolat otazku nelidského nebo poni-
zujiciho zachazeni podle ¢lanku 3 EULP. Tyto socidlni davky
nebo dichody nejsou jedinym ptikladem. Byly predlozeny
i dal8i otazky, napt. v oblasti bydleni a vystéhovani. Napri-
klad povinnost zajistit pristresi pro urcité zranitelné oso-
by by se mohla v nékterych vyjimec¢nych pripadech opirat
o ¢lanek 8 EULP (pravo na rodinny Zivot). Podobné rozhodu-
ji i lokalni soudy: naptiklad v roce 2012 estonsky Nejvyssi
soud vydal rozhodnuti, kterym naridil soudu prvniho stup-
né zkoumat pti novém projednani véci i alternativni, méné
radikalni moznosti. Ve Spanélsku v roce 2013 byla ptijata
novela pravnich ptredpisti o ochrané spotiebitele (novela Ob-
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¢anského soudniho fadu a zadkona o hypotecnich uvérech),
kterd umoZziuje soudu, jenZ ma za to, Ze podminka ve vyma-
hatelném dokumentu by mohla byt povaZovana za nespra-
vedlivou, aby po vyslechnuti stran naridil zneplatnéni ta-
kové podminky nebo exekuci bez pouziti takové podminky,
napt. pokud jde o urok z prodleni z ivérd.

Zjevné existovala potieba alternativnich reSeni. Atoivram-
ci exekutorské profese. Hospodarsky vyvoj si zada, aby se
na tuto profesi pohlizelo jinym zplsobem. VyZaduje Sirsi
pohled a jiny piistup k vymahani pohledavek nebo obecnéji
ke spokojenosti vétitel a dluznikd pomoci nastroji, jakymi
jsou mediace a restrukturalizace dluhd.

Zde je nékolik prikladti vyvoje v evropskych zemich.

3. Priklady ménicich se nastroju pro
exekutory

Vymahani pohledavek

Narista pocet zemi, v nichZ je dovoleno vymahani pohleda-
vek. Je vSak tfeba uvést, Ze naptiklad zemé v jihovychodni
Evropé maji jednoducha rizeni tykajici se verejnopravnich
aktt k ziskani exekucniho titulu.

Kosovo ve svych pravnich ptredpisech umoziuje za urcitych
okolnosti vSechny sekundarni ¢innosti: ¢clanek 344 stanovi:

Clanek 344 Dopliikové ¢innosti

1. Soukromy exekutor provadi ¢innosti jiné nez uve-
dené v ¢lanku 340 tohoto zdkona, pouze pokud
tyto ¢innosti neovliviiuji fadny a nezavisly vykon
jeho funkce nebo tomuto vykonu nebrani a pokud
nemaji dopad na jeho povést.

2. Pokud jde o zajmy uvedené v odstavci 1 tohoto
¢lanku, miZe ministr vydat vyhlasky tykajici se
vykonu urcitych ¢innosti.

3. Vyhlaskou miiZe ministr zakdzat urcité ¢innosti
exekutora, vyjma Cinnosti tykajicich se:

3.1 inkasa penéZznich ¢astek pro tfeti strany;

3.2 soupist a oceriovani majetku;

3.3 vypracovani pisemného prohlaseni ve véci
podstatného skutkového stavu zjiSténého
soukromym exekutorem osobné.

Mediace
V zemich jako Moldavsko a Bulharsko je mozZnost mediace
vyslovné uvedena v zakoné.

Zjistovani skutkového stavu

Zavedeno v pravnim systému vétSiny zemi vcetné napt. Gru-
zie a Moldavska.

Zkracena rizeni

Systém soukromych exekuci mize mit dal$i vyhodu:
predpoklada se, Ze zbavi soudce a soudy povinnosti ti-
dit proces vymahani a ucastnit se ho. Tyto povinnosti
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l1ze prenést na soukromé exekutory a tloha soudt je pak
omezena: na prosty soudni prezkum. Pfimé kazdodenni
zapojeni soudcti do exeku¢niho procesu neni nutné, coz
soudcim umoZiluje vénovat se jejich klicovym povin-
nostem spocivajicim v rozhodovani soudnich spord mezi
stranami. Soudci jsou tim také zbaveni zatézujicich ridi-
cich odpovédnosti, na které musi casto vynakladat znac-
ny cas.

Vyhodou je vytvoreni rychlého a ndkladové efektivniho po-
stupu pro pohledavky, u nichz se predpoklada, Ze nebudou
rozporovany, a také zjednoduseni a zrychleni sport ve véci
(drobnych) narokti a omezeni jejich nakladli, coz ma zabranit
tomu, aby se vymahani takovych naroki stalo ekonomicky
neprimeérené.

Priklady zemi, v nichz exekutori zajiSt'uji zrychlené rizeni:

Srbsko: ve vécech tykajicich se komunalnich sluzeb exekutor
vydava exekucni titul,

Gruzie: Narodni exekuc¢ni utad provadi zvlastni zrychlena
rizeni ve véci pohledavek tykajicich se penéznich
narokd,

Ukrajina: nedavno bylo zavedeno elektronické zrychlené

rizeni.

Sluzby zakaznikim
Viz napriklad Gruzie a registrace smlouvy o uvéru:

Narodni exekué¢ni Uirad na zdkladé dohody stran registruje
uvérovou smlouvu (v€etné bankovniho uvéru), ktera neni
zajisSténa hypote¢nim pravem a/nebo zadrzenim majetku
(pozdéji - smlouva o uvéru), a kontroluje smluvni zavazek
dluznika splatit avér.

V pripadé neplnéni platebniho zavazku nebo jednani
dluznika v rozporu s ustanovenimi uvérové smlouvy
predseda Narodniho exekuéniho ttradu vystavi exekucni
ptikaz.

Dorucovani dokumenti

Zemé, v nichZ doru€ovini dokumentl zajistuji soukromi
exekutori: Srbsko, Bulharsko, Kosovo, Moldavsko, Gruzie,
Byvala jugoslavska republika Makedonie.

K dal$im ménicim se nastrojim exekutorl v neposledni radé
patiirestrukturalizace dluhu, insolven¢ni dohled ¢i preven-
tivni komunikace.

4. Proc prostrednictvim exekutora?

Lze uvést nékolik argumentt, pro¢ by uvedené ¢innosti mél
provadét soukromy exekutor:

4a. Efektivita a flexibilita
V trznim systému je dosahovano nejlepsi efektivity a flexibi-
lity. Véritel ma na vybér mezi nékolika exekutory. Hospodar-

ska soutéz tudiz povede k vyssi kvalité: ke kvalité z hlediska
ceny, odborné pripravy, organizace.
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4b. Pravni znalosti a odborna priprava

Doporuceni Rady Evropy IV.3 aIV.8 vyslovné zminuji vyznam
pravnich znalosti a (priibéZné) odborné pripravy exekutori.

Tyto pravni znalosti a odborna priprava v oblasti relevant-
niho prava a procesnich postupli se povazuji za dilezity
aspekt pfi naboru exekutort. Rada Evropy doporucuje, aby
byly provadény piredbézné vybérové zkousky, které posou-
di teoretické znalosti (napt. ob¢anského procesniho prava)
a praktické znalosti (napf. ustni zkousky, posouzeni ptipa-
dovych studif).

4c. Jmenovani a odvolani
Jak jsou exekutofi jmenovani? Kym? V jakém poctu?

,PFi ndboru exekutortii je tieba prihliZet k mordlnim standar-
diim uchazecii a k jejich prdavnim znalostem a odborné pripra-
vé v prislusné oblasti prdva a procesnich postupu”, uvddi dopo-
ruceni Rady Evropy IV.3.

Smérnice:

25. Pro spravedlivou sprdvu justice je diileZité, aby byla zaru-
ena kvalita vymdhdni. Clenské stdty by mély exekutoriim
udélovat akreditaci pouze v pripadé, Ze dotceni uchaze-
¢i vykazuji tiroven a vzdéldni odpovidajici sloZitosti jejich
tikolii. Vysoce kvalitni odbornd priprava profesiondlii je dii-
leZitd pro poskytovdni sluZeb v oblasti justice a pro zvyseni
diivéry uZivatelii v jejich justicni systém.

4d. Profesni a etické normy

Na jedné strané ma na praci soukromého exekutora samo-
ziejmé velky vliv motivace ziskem. Souc¢asné by vSak mélo
byt kazenisky trestano neetické jednani a profesni pochy-
beni.

»Exekutori by pti vykonu svych profesnich povinnosti méli
postupovat Cestné a kompetentné a méli by vZdy jednat
v souladu s uzndvanymi nejvy$simi profesnimi a etickymi
normami. Pri jedndni se stranami by meéli byt objektivn{
a méli by podléhat profesni kontrole a monitorovdni, které
miiZe zahrnovat i soudni kontrolu®, jak uvadi doporuceni
Rady Evropy 1V.4.

5. Dohled

Pozornost je tfeba vénovat i jingym dohledovym organtm.
Napft. v Nizozemsku existuje zvlastni Urad pro finanéni do-
hled. Tento urad se podili na dohledu nad finan¢ni situaci
a kontroluje exekutorské kancelare.

6. Standardy kvality

S monitorovanim a kontrolou ptimo souvisi diskuse o stan-
dardech kvality. Existence téchto standardi zlepsuje efekti-
vitu exekutorskych sluzeb.
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CEPE] opét konstatuje vazbu mezi statusem exekutora a exi-
stenci standardt kvality. Staty nebo celky, v nichZ je vyma-
héani soudnich rozhodnuti svéreno tirednikdm statni spravy,
nevykazuji vyznamné rozdily mezi aredniky, pro které plati
urcité standardy, a uredniky, kterym standardy stanoveny
nebyly. Naopak ve statech, kde maji exekutori vyhradné
soukromy status, je podil standardi kvality jasné vyssi
(73 %). Staty nebo celky, které maji kombinaci obou forem,
logicky vykazuji podil exekutorli podléhajicich standarddm,
ktery se pohybuje mezi obéma uvedenymi hodnotami.

Existuji patrné i dalsi korelace. Posuzujeme-li staty nebo celky
podle roku jejich pristoupeni k Radé Evropy, je dobie zminit, Ze
staty, které uplatiuji standardy kvality, jsou obecné staty, které
se staly Cleny Rady Evropy po 1. lednu 1990 (,novi clenové®).
Mezi 26 staty, které odpovédély ,ano“, je 16 ,novych” statd
amezi 18 staty, které odpovédély ,ne“ je 11 ,starych“ stati.!

7. Organizace

Zemé s liberalnim rezimem maji ndrodni organizaci exeku-
tord. Ve vétsiné pripadi je exekutor povinné ¢lenem takové
organizace. (Nizozemsko, Belgie, Recko, Mad’arsko, Lotys-
sko, Portugalsko)

Je dllezité, aby byla struktura takové organizace dobie defi-
novana: zpusob jejtho uspotradani (senaty, volby, jmenovani
¢lent rady).

Podle mého nazoru je dobré, aby bylo ¢lenstvi exekutori po-
vinné. Organizace pak miliZe vydavat interni piedpisy tyka-
jici se napr. jednani a chovani, kazenskych opatfeni, acetnic-
tvi, (finan¢ni) kontroly jednotlivych kancelari.

Podle CEPE] je ve vétSiné evropskych statt (25 statl ze 46
odpovédi) tato struktura vyhradné celostatni. CEPE] kon-
statuje, Ze existuje nékolik diivodi pro zrizovani celostatni,
a nikoli regionalni struktury:?

»Zjevnou preferenci celostatnich struktur by bylo mozné
vysvétlit tim, Ze existuje velky zajem na dosazeni skupinové
dynamiky navozenim pocitu profesni identity pti soucasné
homogenizaci kompetenci a postupii.

Celostatni struktura mize byt vice relevantni i z hlediska
statu, ktery se predevSim snaZzi nalézt oficidlniho mluvéiho
celé profese.

Vétsi relevantnost miZe mit i pro profesi samotnou, ktera
pti komunikaci se svymi ¢leny dosahuje uspor z rozsahu:
profese tak miize vici statu vystupovat jednotné. Jedna se
o nejrozsirenéjsi systém.” |

CEPE], Evropské systémy soudnictvi, vydani 2010 (idaje za rok
2008), s. 259.

2 CEPEJ, Evropské systémy soudnictvi, vydani 2010 (ddaje za rok
2008), s.255-256.
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A JUDICIAL
OFFICER
IN BELGIUM

The activity of extra-judicial debt recovery (the so-called
INKASSO) is of course not a monopolistic competence of the
Enforcement Officer, but it became more and more impor-
tant during the last 10 years. Today, the Enforcement Offi-
cer is considered as a very serious partner for extra-judicial
debt recovery to the detriment of debt recovery agencies.

First of all, it is necessary to clarify the terminology. What
does “amicable collection” or “extrajudicial recovery” of debt
really mean? In fact, the term refers to all debt collection not
based on an enforceable title (i.e. a judgment, a court order,
a notarial document, etc.). Contrary to “judicial collection”,
no measure of forced execution is possible at the “amicable”
stage of the proceedings.

There are two sets of arrangements applicable in Belgium
and it is the status of the debtor, namely whether the debtor
is a consumer or otherwise, that determines which regime
will be applicable for the amicable recovery of the debt.

In effect, when a claim is to be collected from a consumer as
meant by the Law of 20th December 2002, the procedure is
accompanied by various obligations incumbent on the per-
sons instructed with the recovery of the debt. How is a “con-
sumer” defined? A consumer is “any physical person who is
liable for debts that are unrelated to his commercial or pro-
fessional activities or his activities as a craftsman.”

Examples:
The law is applicable The law is not applicable
Private telephone bill Telephone bill of abusiness
Garage fees for aprivately owned vehicle | Garage fees for acompany car
Rent for aresidential lease Rent for acommercial lease

Let us examine the two sets of arrangements.

1 Article 2, §ler, 3° of the Law.
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articles

1. The amicable collection of debts payable
by the consumer - Application of the Law
0f20/12/2002

A. The written notice of default?

No steps at all can be taken before a written notice of default
is sent to the debtor and after a waiting period of at least 15
days has gone by - where this period of delay must be impli-
citly taken up in the notice of default.

Apart from that, the notice of default must necessarily con-
tain the following information:

- The name, address and telephone number of the origina-
ting creditor,

- The name and capacity of the person proceeding to the co-
llection, (Judicial officer, advocate, collection agency, etc.),

- A clear description of the obligation that has given rise to
the debt,

- A description and a clear explanation of the sums claimed
from the debtor where a clear distinction is made between
the principal and the contractually agreed interest and
penalties.

- The statement that, in the absence of any reaction within
the indicated period (which must be at least 15 days), the
creditor may proceed to another means of collection,

- The following text must appear in a separate paragraph, in
bolded letters and in another font: “This letter concerns an
amicable collection and not a judicial collection (summons
before a court or a seizure)”.

B. The home visit?

A home visit is allowed only subject to the following condi-
tions and after the expiry of the period of at least 15 days
indicated in the notice of default (see above):

A written document must be presented to the debtor, which
indicates the name and capacity of the person proceeding to
the collection (Judicial Officer, collection agency, etc.) and
the statement, in bold and in a separate paragraph that the
consumer is not obliged to undergo this visit and that he may
putan end to it at any time.

The latter information must also be communicated verbally
and on the spot.

The document must mention the information listed under
1 to 4 of item A above.

2 Article 6 of the Law.
3 Article 7 of the Law.

48

In the event of an on-the-spot payment, a receipt recording
the date and the purpose of the payment must be drawn up.

C. Prohibitions

In article 3 § 1 the Law on debt collection forbids all conduct
or practice that:

- infringes the privacy of the consumer, or
- which could mislead the consumer, or
- which undermines the human dignity of the consumer.

Examples are any communication that contains inaccura-
te legal threats; the collection of sums not provided for or
which are not legally authorized; inquiries (e.g. requests
for information about the solvency of the debtor) made of
the neighbours, the family or the employer of the debtor;
collection or an attempted collection from a person who
is not the debtor; any attempt to make a collection in the
presence of a third party, except with the express agree-
ment of the debtor; any attempt aimed at persuading the
debtor to sign a bill of exchange or an acknowledgement
of the debts; the harassment of the debtor who has made it
expressly known in a reasoned fashion that he disputes the
debt; telephone calls and home visits between the hours of
10 pm and 8 am etc.

D. The costs of collection

In this respect, the Law is quite clear: “It is forbidden to
seek any compensation whatsoever from the consumer,
other than the sums agreed in the underlying contract in
the event of a failure to abide by the obligations of the con-
tract”.

In other words: No collection costs payable by the consumer.
The costs of the attempt at amicable collection are born by
the creditor.

Often, the underlying contract between the creditor and the
consumer will provide for agreed compensation in the event
of non-payment. This will sometimes compensate the collec-
tion costs that have to be borne by the creditor.

Further to a decision of the Council for Competition of
08/12/20115, the judicial officer is atliberty to negotiate the
amount of his fees with the client.

Frequently the fee will be in the event of a setback in the
amicable collection procedure be a simple fixed sum. In the
event of success, a certain percentage (depending on the
amount of the debt and the amount effectively recovered)
will be charged to the client.

* Article 5 of the Law.
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2. Amicable debt collection for business to
business - Beyond the scope of application
of the Law of 20/12/2002

No particular provision examined in the foregoing is in-
cumbent on the Judicial Officer, and more especially with
respect to the period allowed in the notice of default or
the content of this notice. It will nevertheless be clear
that the duty to provide information, be accurate, and
the interdiction on the abuse of the law or acts that can
be regarded as “harassment” must be complied with. The
Judicial Officer may among others claim the costs of the
reminder letter, the postage costs, a receipt fee, a search
fee, etc.

5 Decision n° 2011-P/K-47 of 8 December 2011 of the Ninth
Chamber of the Council - Case CONC-P/K-08/0016 from the
debtor, where all of this is done in accordance with the Royal
Decree of 30/11/1976 on the rates of Judicial Officers.

The amount of these costs payable by the debtor do nonethe-
less not cover all the costs of the amicable collection. Here
too, the judicial officer is free to negotiate the amount of his
fees with the client.

3. The access to databases

When it is a matter of an amicable collection, the judicial
officer does not have access to the information and databa-
ses accessible to him in judicial matters.

Thus he is, for example, allowed to consult the State Register
(physical persons) or the Central Database of Enterprise (ju-
ristic persons) to find the current address of the debtor, but
he is strictly forbidden from searching the databases of the
DIV (vehicle registration), the ONSS (State Social Security),
and the Cadastral Register (real property status of the deb-
tor) or that of the ONEM (State Employment Service).

The latter databases may only be accessed when it is a matter
of a judicial collection and subject to the submission of an
enforceable title (judgment, court order, notarized record,
etc.).

Nonetheless it goes without saying that the judicial officer
will also have a significant “internal” database containing
notices of sale, accounts in preparation, etc.

Judicial officers also have access to the FCA (or Central Ar-
chive of Seizures). From this database the judicial officer can
find out if the debtor has already been the object of any sei-
zure or collective debt settlement proceedings.

This information can be used by the judicial officer to
provide guidance to the client about the solvency of the
debtor, although this will be obviously subject to professi-
onal confidentiality. To summarize, we may say that an
amicable debt collection procedure may be recommended
when:
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- the claim is undisputed,
- long and expensive legal proceedings are to be avoided,
- it is wished to provoke the debtor into making a response.

The judicial officer is beyond any shadow of a doubt the best
partner for the amicable collection of a debt.

4. New Perspectives - The Belgian Enforce-
ment Officer as a key player in the new or-
der for payment procedure in Belgium

On 19 October 2015 was published a new Law that mi-
ght change fundamentally our profession and especially
the way how to judge on a claim. There’s no doubt that the
legislator took into consideration during the legislative
process, that the Enforcement Officer has proven that he’s
a trustable partner in amicable debt collection. The main
object is to adapt the Civil Procedure Law on a way that
justice can concentrate on its core tasks by reducing the
number of procedures that requires the direct intervention
of ajudge.

A first step to reach this aim will be to decrease the number
of cases on appeal and those that are actually in the jurisdic-
tion of the Commercial Courts.

To understand very well the background of these measure,
you have to know that, till now, under Belgian law, most of
the claims must be judged by court hearing. This kind of pro-
cedure requires the presence of the judge and the claimant.
In nearly 95 % of the cases, the debtor will be absent because
the claim is not contested by him. It’s obvious that this kind
of proceeding constitutes a loss of time.

On the other hand, on a European level, there already exis-
ts some procedure to simplify the access to justice and to
speed up the handling of pecuniary claims. The EU-Regula-
tion n°® 1896/2006 which has applied since 2008, establishes
a European procedure for orders for payment. The procedu-
re simplifies, speeds up and reduces the costs of litigation
in cross-border cases concerning uncontested pecuniary
claims. Unfortunately, this procedure is only applicable in
cross-border cases.

In summary, we can say that, actually, it’s easier, or at least
cheaper and faster to get in Belgium an enforceable title if
the claim has a cross-border character than if it’s a pure in-
ternal dispute. Where is the logic of such a system?

To remedy this deficiency, the Belgian Parliament passed
a Law project whereby not only the procedure for pecuni-
ary claims will be speed up and the number of procedures
that requires the direct intervention of a judge will consi-
derably be reduced, but where the role of the judicial offi-
cer in a particular way and the role of the National Cham-
ber of Judicial Officers in a general way will be increased
considerably.
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Please allow me to present this procedure to you. First of all,
the requirements to use this new procedure:

- This procedure is only applicable on pecuniary claims that
are not contested by the debtor (most of the claims are in-
deed not contested).

- This procedure is also only applicable (in my humble opi-
nion in a first time) on a B2B (Business to business) relati-
on and should not be used if the debtor is a consumer.

- This procedure is only open for claimants that are assisted
by Lawyer.

How should run this procedure?

- First of all, the judicial officer will serve a demand for
payment to the debtor. This demand for payment contains
a clear description of the debt including interests and (if
applicable) contractual increases.

The judicial officer has to grant to the debtor a period of one
month to pay the debt. He has also to join to the demand for
payment a copy of the documents on evidence to this claim
and, last but not least, a form of reply to, if need be, contest
the claim.

- If the claim is contested, we come back to the existing pro-
cedure of Court hearing with involvement of the judge.

- Ifthe claim is not contested within one month after the de-
mand for payment served to the debtor - and here we come
to something brand new and exceptional in Belgian law - the
judicial officer draws up a report from which it appears that

i. The claim hasn’t been paid totally or partially.

ii. The debtor hasn’t asked or obtained payment
facilities.

iii. The claim hasn’t been contested by the debtor.

This report will be declared enforceable on the request of
the judicial officer by a magistrate ...established at the Nati-
onal Chamber of Judicial Officers.

So we are able to obtain an enforceable title without the in-
tervention of the Court! The enforceable title will be awar-
ded by the National Chamber of Judicial Officers.

Nobody has any doubt that if this procedure will be a success
in resolving B2B litigation, why it shouldn’t be transposed
for resolving litigation with consumers and become accor-
dingly the general way to obtain a title for non-contested
claims.

The whole procedure of order for payment will be documen-
ted case by case in a new database called “Central Register
of non-contested pecuniary claims” under the supervision of
the National Chamber of Judicial Officers. The judicial officer
in charge of such an order of payment procedure has to tran-
smit within three days copy of all relevant documents of the
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case to this database and the data will be stored for 10 years
to ensure traceability and transparency.

Finally, to fully ensure the respect of debtor’s rights in this
expedited procedure, the legislator grants to the debtor the
possibility to apply to the judge in the form of a notice of op-
position.

Furthermore, the debtor will have the possibility during the
enforcement procedure, to apply at any time to the enforce-
ment judge.

In summary we can say that this new procedure constitutes
not only a real evolution but even a revolution of the Civil
Procedure in Belgium.

This procedure will allow us to relieve our courts, which are
actually overcrowded and allow them to find the necessary
time to do their core business: to examine and to decide on
contested litigation, while uncontested claims can be han-
dled efficiently, easily and quickly, and of course with the full
guarantee of respecting debtor’s rights. |
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Mezinarodni unie soudnich exekutord (UIHJ)

Marc Schmitz

SOUDNI
EXEKUTOR
V BELGI!

Soudni exekutor v Belgii je mimo jiné nezbytny a davéry-
hodny partner p¥i smirném vymahani pohledavek. Cinnost
mimosoudniho vymahani pohledavek (tzv. inkaso) samo-
zfejmé neni vyhradni pravomoci exekutora. V poslednich
deseti letech vSak jeji vyznam stale nartista. V dneSni dobé
je exekutor povazovan pro ucely mimosoudniho vyméahani
pohledavek za velmi seriézniho partnera, na ikor vymaha-
cich agentur.

V prvni fadé je zapottebi vyjasnit terminologii. Co skute¢né
znamena ,smirné vymahani“ nebo ,mimosoudni vymahani“
pohledavky? Tento vyraz oznacuje veSkeré vymahani dluhg,
které se neopira o exekucni titul (tzn. rozsudek, soudni pti-
kaz, notarsky dokument atd.). Na rozdil od ,,soudniho vyma-
hani“ nenf ve ,smirné“ fazi rizen{ pripustna zadna nucena
exekuce.

V Belgii existuji dva soubory uplatnitelnych opatfeni. To,
ktery rezim bude mozné pro smirné vymahani pohledavky
pouzit, urcuje status dluznika, jmenovité to, zda je dluzni-
kem spotrebitel ¢i jiny subjekt.

Ma-li byt pohledavka vymozena od spotrebitele ve smyslu
zakona ze dne 20. prosince 2002, je v praxi fizeni spojeno
s riiznymi povinnostmi osob povérenych vymahanim dlu-
hu. Jak je ,spotiebitel“ definovan? Spottebitel je ,jakakoliv
fyzicka osoba zodpovédna za pohledavky, které nesouviseji
s jeho obchodni, profesionalni ¢i femeslnou ¢innosti“?

Ptiklady:

Zakon je uplatnitelny Zakon neni uplatnitelny
Vlydctovani za soukromy telefon Vydctovani za firemni telefon
Poplatky za garéz u soukromého vozidla | Poplatky za garéz u firemniho vozidla
N&jemné za bytové prostory N&jemné za nebytové prostory

Pristupme ke zkouman{ uvedenych dvou rezimd.

1 (Clanek 2 § 1 odst. 3 zdkona.
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¢lanky

1. Smirné vymahani pohledavek za spotiebi-
teli - uplatnéni zakona ze dne 20. 12. 2002

A. Pisemné oznameni o prodleni?

Nelze podniknout zadné kroky, nezli je dluznikovi zaslano
pisemné ozndmeni o prodleni a nezli uplyne nejméné pat-
nactidenni ¢ekaci lhiita - priCemz tato lhita musi byt vy-
slovné v ozndmeni o prodleni uvedena.

Kromé toho musi oznameni o prodleni nezbytné obsahovat
tyto udaje:

- jméno, adresa a telefonni ¢islo ptivodniho vétitele,

-jméno a funkce osoby, kterd pristupuje k vymahani
(soudni exekutor, advokat, inkasni agentura atd.),

- jasny popis zavazku, ktery vedl ke vzniku pohledavky,

- popis a jasné vysvétleni castek pozadovanych od dluznika,
s jasnym rozliSenim jistiny a smluvné dohodnutého uroku
a penale,

- prohlaseni o tom, Ze nedojde-li k reakci v uvedené 1hité
(jez musi ¢init nejméné 15 dnd), miiZe véritel pristoupit
k jinému zplisobu vymahani,

- nasledujici text musi byt uveden v samostatném odstavci,
tuénym pismem a jinym typem pisma: ,Toto oznameni se
tyka smirného vymahani pohledavky, nejedna se o soudni
vymahani (soudni pfedvolani ¢i zabaveni)“.

B. Navstéva u dluznika3

Navstéva u dluznika je dovolena pouze s vyhradou nasledu-
jicich podminek a po uplynuti patnactidenni lhity uvedené
v oznameni o prodlenti (viz vySe):

Dluznikovi musi byt predloZen pisemny dokument uvadé-
jici jméno a funkci osoby, ktera ma pristoupit k vymahani
(tj. soudni exekutor, inkasni agentura atd.), a tu¢nym pis-
mem musi byt v samostatném odstavci uvedeno prohlaseni,
Ze spotrebitel nema povinnost navstévu podstoupit a miize
se kdykoliv rozhodnout ji ukoncit.

Tuto informaci je nezbytné sdélit také Gistné a pfimo na miste.

Dokument musi uvadét tidaje obsazené ve vyctu v bodech
prvnich ¢tyrech podrazkach bodu A (viz vySe).

V pripadé dhrady na misté musi byt vystaven doklad o této
uhradé s uvedenim data a ucelu platby.

2 (Clanek 6 zakona.
3 (lanek 7 zdkona.
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C. Zakazané postupy

V ¢lanku 3, § 1 zdkona o vymahani pohledavek zakazuje ja-
kékoli jedndani ¢i postupy, které:

- narusuji soukromi spottebitele,
- by mohly byt pro spottebitele zavadéjici,
- narusuji lidskou diistojnost spotrebitele.

Prikladem je komunikace obsahujici nepiesné pravni hroz-
by; inkaso Castek, které nebyly uvedeny nebo nejsou prav-
né podlozeny; Setfeni (napl. Zadosti o informace tykajici se
platebni schopnosti dluznika) provadéné u sousedi, rodiny
nebo zaméstnavatele dluznika; inkaso nebo pokus o inkaso
od osoby, ktera neni prislusnym dluznikem; jakykoli pokus
o vymahani v pritomnosti treti strany bez vyslovného sou-
hlasu dluznika; jakykoli pokus s cilem presvédcit dluznika
k podpisu sménky nebo uznani pohledavky; obtézovani
dluznika, ktery dal primérenym zpisobem vyslovné naje-
vo, Ze pohledavku rozporuje; telefonické hovory a navstévy
u dluznika v dobé od 22:00 do 8:00 atd.

D. Naklady vymahani

V tomto ohledu zdkon hovoti dosti jasné: ,Je zakadzano zadat
od spotiebitele jakoukoli thradu vyjma ¢astek dohodnutych
v podkladové smlouvé pro piipad nedodrzeni smluvnich
podminek.“

Jinymi slovy: Spottebitel neplati Zddné naklady na vymaha-
ni pohledavky. Naklady pokusu o smirné vymozeni pohle-
davky nese véritel.

Podkladova smlouva mezi véritelem a spotrebitelem bude
¢asto stanovovat dohodnuté odSkodnéni pro ptipad nepro-
veden{ platby. Tato ¢astka nékdy vyrovna naklady na vyma-
héni, které musi nést véritel.

V navaznosti na rozhodnuti Rady pro hospodaiskou soutéz
ze dne 8. 12.2011° je soudni exekutor opravnén sjednat ¢ast-
ku svych poplatk s klientem.

V pripadé nezdaru pti postupu smirného vymahani bude po-
platek ¢asto stanoven jako prosta pausalni ¢astka. V ptipa-
dé uspéchu bude klientovi tic¢tovano urcité procento (podle
vysSe pohledavky a skute¢né vymozené ¢astky).

+ (lanek 5 zakona.
5 Rozhodnuti devatého sendtu Rady ¢. 2011-P/K-47 ze dne 8. prosin-
ce 2011 - véc CONC-P/K-08/0016.

komorni listy



2.Smirné vymahani pohledavek z obchod-
nich vztahi (B2B) - mimo ramec zakona
ze dne 20. 12. 2002

Soudni exekutor neni vazan zadnou z vySe zminénych po-
vinnosti, zejména pokud jde o lhlitu poskytovanou v ramci
oznameni o prodleni nebo o obsah tohoto oznameni. Nicmé-
né je jasné, Ze musi byt dodrzovana povinnost poskytnout
informace, zajistit presnost a nezneuzivat zakona nebo jed-
nat zptisobem, ktery Ize povazovat za ,,obtéZovani*.

Soudni exekutor mize mimo jiné od dluznika pozadovat
uhradu nakladt na pisemnou upominku, poStovné, poplatek
za vystaveni dokladu o inkasu, poplatek za vyhledani atd.,
za predpokladu, Ze vSe probéhne v souladu s kralovskou vy-
hlaskou ze dne 30. 11. 1976 o tarifech soudnich exekutort.

VySe téchto ndkladi hrazenych ze strany dluznika vsak
nepokryva vsechny naklady na smirné vymahani. I v tom-
to pripadé si soudni exekutor mize dojednat vysi odmény
s klientem.

3. Pristup k databazim

JestliZe se jedna o smirné vymahani, nema soudni exekutor
piistup k informacim a databdzim, které jsou mu ptistupné
v soudné projednavanych vécech.

Mize tak napfiklad nahliZet do Statniho registru (u fyzic-
kych osob) nebo do Centralni databdze podnikid (u prav-
nickych osob), aby zjistil soucasnou adresu dluznika, je mu
vSak prisné zakazano vyhledavat v databazich uradd DIV
(registrace motorovych vozidel), ONSS (statni socialni za-
bezpeceni) a Katastralniho utadu (stav nemovitosti dluz-
nika) nebo v databazi uradu ONEM (statni sluzba zamést-
nanosti).

Pristup do uvedenych databazi Ize ziskat pouze v pripadé,
Ze se jedna o soudni vymahdani, které podléha vystaveni
exekucniho titulu (rozsudek, soudni prikaz, notarsky zapis
atd.).

Soudni exekutor vSak bude samoziejmé mit i vyznamnou
Jinterni“ databazi obsahujici ozndmeni o prodeji, pripravo-
vané ucetni vykazy atd.

Soudni exekutori maji rovnéz pristup do FCA (neboli Cent-
ralniho archivu zabaveného majetku). Z této databaze miize
soudni exekutor zjistit, zda jiZ bylo u daného dluznika pro-
vedeno néjaké zabaveni majetku nebo zda byl predmétem
kolektivniho Fizeni o vyporadani pohledavek.

Tuto informaci miZe soudni exekutor vyuzit jako voditko
pro klienta ve véci platebni schopnosti dluznika, tyto infor-
mace vsak samozirejmé budou podléhat profesnimu tajem-
stvi.

Souhrnné miiZeme ¥ici, Ze smirné vymahani pohledavky lze
doporucit, jestlize:
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- je pohledavka nesporna,

- je tfeba se vyhnout zdlouhavému a ndkladnému soudnimu
Fizeni,

- je zadouci podnitit dluznika k reakci.

Soudni exekutor je zcela nepochybné nejlepSim partnerem
pro smirné vymahani pohledavky.

4. Nové perspektivy - exekutor v Belgii jako
klicovy aktér nového systému platebniho
Fizeni v Belgii

Dne 19. fijna 2015 byl zverejnén novy zakon, ktery by mohl
zasadné zménit nasi profesi, zejména pak zpisob rozhodo-
vani o pohledavce. Neni pochyb, Ze zakonodarce béhem le-
gislativniho procesu zohlednoval skutec¢nost, Ze exekutor se
v ramci smirného vymahani pohledavek osvédcil jako diveé-
ryhodny partner. Hlavnim cilem je prizpdsobit zdkon o ob-
¢anském soudnim fizeni tak, aby se justice mohla soustredit
na své hlavni tkoly diky sniZeni poctu Fizeni, jez vyzaduji
piimou intervenci soudce.

Prvnim krokem k tomuto cili bude sniZit pocet odvolani
a véci, které ve skutec¢nosti nalezeji do jurisdikce obchod-
nich soudd.

Abychom dobie pochopili pozadi téchto opatfeni, je treba
védeét, ze podle belgického prava musela byt dosud vét-
Sina pohledavek projednavana v ramci soudniho frizeni.
Tento druh tizeni vyzaduje pritomnost soudce a véritele.
Témér v 95 % pripadi se dluznik nedostavi, nebot pohle-
davku nerozporuje. Je zjevné, Ze tento druh tizeni je ztra-
tou casu.

Na druhé strané na evropské urovni jiz existuje rizeni, kte-
ré ma zjednodusit pristup ke spravedlnosti a zrychlit vyri-
zovani penéznich narokt. Narizeni EU ¢. 1896/2006, které
je v platnosti od roku 2008, zavadi rizeni o evropském pla-
tebnim rozkazu. Toto fizeni zjednodusuje a zrychluje soud-
ni spory v preshranicnich vécech tykajicich se nespornych
penéznich naroki a sniZuje souvisejici naklady. Bohuzel Ize
toto fizeni pouzit pouze v preshrani¢nich pripadech.

Souhrnné muiiZeme Fici, Ze v Belgii je nyni snazsi, nebo pri-
nejmensim méné nakladné, dosahnout exekucniho tituly,
ma-li narok preshrani¢ni povahu, nez v ptipadech ¢isté vnit-
rostatnich spori. Kde je logika takového systému?

Aby belgicky parlament tento nedostatek napravil, ptijal na-
vrh zakona, kterym se nejen zrychli rizeni tykajici se penéz-
nich ndroki a podstatné se snizi pocet izeni, ktera vyZaduji
primou intervenci soudce, ale také se znacné posili uloha
soudniho exekutora konkrétné a iloha Narodni komory exe-
kutorl obecné.

Dovolte mi toto fizeni vyloZit. Nejprve poZadavky na vyuziti
tohoto nového rizeni:
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- Toto tizeni lze pouzit jen u penéZnich pohledavek, které
dluznik nepopira (vétSina pohledavek skute¢né rozporo-
vana neni).

- Rizeni 1ze pouZit (dle mého nazoru nejprve) pouze ve vzta-
hu mezi podniky (B2B, business to business) a nemélo by
se uplatnit v pripadech, kdy je dluznikem spotrebitel.

- Toto Fizeni je pristupné jen véritelim, za néZ jedna pravni
zastupce.

Jak by mélo fizeni probihat?

- Nejprve soudni exekutor doruci dluznikovi vyzvu k zapla-
ceni. Tato vyzva k zaplaceni obsahuje jasny popis pohle-
davky vcetné droki a (pripadnych) smluvnich navyseni.

- Soudni exekutor musi dluznikovi na zaplaceni dluhu po-
skytnout lhitu jednoho mésice. K vyzvé k zaplaceni musi
také prilozit kopii dokladi prokazujicich danou pohledav-
ku a v neposledni fadé i odpovédni formular pro pripadné
popteni pohledavky.

- Je-li pohledavka rozporovana, vracime se ke stavajicimu
soudnimu Fizeni za ucasti soudce.

- Neni-li pohledavka rozporovana do jednoho mésice poté, co
je dluznikovi dorucena vyzva k zaplaceni (a zde se dostavame
k prvku, ktery je v belgickém pravu zcela novy a vyjimecny),
soudni exekutor vypracuje zpravu, z niz vyplyva, ze

i. pohledavka nebyla zcela nebo z¢asti uhrazena,

ii. dluznik nepozadal o splatkovy kalendar, nebo jej
neziskal,

iii. pohledavka nebyla dluZznikem rozporovana.

Tuto zpravu na zadost soudniho exekutora prohlasi za vy-
konatelnou samosoudce, ktery plisobici pti Narodni komote
soudnich exekutoru.

Jsme tedy schopni ziskat exekucni titul bez zasahu soudu.
Exeku¢ni titul vystavi Narodni komora soudnich exekutord.

Nikdo nepochybuje o tom, Ze toto Fizeni bude v oblasti re-
Seni sporid z obchodnich vztahli znamenat tspéch, pro¢ by
tedy nemélo byt preneseno i do FeSeni sport se spottebiteli
a stat se tak obecnym postupem ziskani titulu k nespornym
pohledavkam!

U kazdého pripadu se cely postup zdokumentuje a vlozi
do nové databize nazvané ,Centralni registr nespornych
finan¢nich pohledadvek” pod dohledem Narodni komory
soudnich exekutort. Soudni exekutor povéreny timto Fize-
nim o platebnim rozkazu musi do ti*{ dnti piedat do uvedené
databaze kopii vSech piislusnych dokumentti a idaje budou
uloZeny po dobu deseti let, aby byla zajiSténa zpétna sledo-
vatelnost a transparentnost.

A konecné, aby bylo plné zajiSténo dodrzovani prav dluz-
nika v tomto zrychleném rizeni, poskytuje zakonodarce
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dluznikovi mozZnost obratit se na soudce formou podani
odporu.

Kromé toho bude mit dluznik kdykoli v priibéhu exeku¢niho
Fizeni mozZnost obratit se na exeku¢niho soudce.

Celkové miiZeme Fici, Ze toto nové fizeni predstavuje v ob-
lasti ob¢anskopravniho rizeni v Belgii nejen realnou evoluci,
ale dokonce revoluci.

Toto Fizeni ndm umoZni ulevit nyni pretiZenym soudim
a dovoli, aby se tyto soudy vénovaly svému hlavnimu ukolu:
projednavat a rozhodovat sporna rizeni, zatimco nesporné
pohledavky bude moZzné vytesit efektivné, snadno a rychle,
a samozrejmé s plnou zarukou respektovani prav dluznika.
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My paper deals with secondary activities of enforcement
officers in England and Wales. I will refer to the story of Ro-
bin Hood and the Sheriff of Nottingham.

In 2003, when I served as the Sheriffs’ Officer in Nottingham,
Robin Hood was a thief, a robber. On the other hand, the Sheri-
ff of Nottingham was a good man who strived to promote jus-
tice. The Hollywood approach, making Robin Hood the good
one and Sheriff the bad one, is not based on truth. It is wrong.

I would like to present the issue of secondary activities of
enforcement officers within the meaning of Article 34 of the
Guidelines, CEPE]J(2009)11REV2, as currently dealt with in
England and Wales. According to the Guidelines, our activi-
ties may include: debt recovery, voluntary sale of moveable
or immoveable property at public auction, seizure of goods,
recording and reporting of evidence, provision of legal advi-
ce, serving as court ushers, bankruptcy procedures, perfor-
ming tasks assigned by the courts, representing parties in
the courts to defend our acts, drawing up private deeds and
documents, and teaching.

We are authorised to perform all the aforementioned ac-
tivities, except for serving as court ushers. In England and
Wales, debt recovery constitutes a £2 billion industry and
the value per se refers to fees only, not to the volume of the
claims being recovered. This highly regulated industry em-
ploys about 12,500 employees in 396 companies. What are
Judicial Officers allowed to do in this field? Due to a potential
conflict of interests we cannot purchase debts; however, we
can enforce them in two ways. The first option is an amicab-
le settlement of claims, e.g., the exchange of receivables; this
activity does not require any special licence or permit. Upon
recovering consumer claims we are subject to a regulatory
mechanism - supervision of the relevant public authority.

English law prevents us from selling immovable property,
regardless of whether it is domestic or commercial. Essen-
tially we can sell all movable items, seized goods either by
a public auction (including eBay) or through a private con-
tract. In the latter case, however, we have to persuade a judge
that this method will achieve higher proceeds than a public
auction. Typical items may include expensive furniture, an
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aeroplane or a boat. Goods that cannot be sold include goods
not belonging to the debtor, goods subject to the tax autho-
rity, insolvency assets, standard household items such as a
bed, refrigerator, stove or computer, and tools of the trade up
to £1,250.00 in value. Also goods used solely for business use
are exempt from the sale. For example, we are not allowed to
seize a taxi from a driver, for whom driving the taxi consti-
tutes the sole source of income. However, if s/he shares the
car with another driver, the car is no more defined as a good
used solely for business and may be seized.

Recording and reporting of evidence

I would like to emphasise two aspects. Debt recovery ac-
counts for approximately one per cent of our activities. En-
forcement of judicial decisions, on the other hand, amounts
to 99%. Recording evidence is another of our crucial pro-
cedures. I myself have 100 enforcement officers. We work
every day, including Saturdays and Sundays. Why? We are a
multicultural society and our Government has declared that
there was no reason to exempt communities that are inac-
tive on Saturdays and Sundays from the administration of
justice, while others work through the weekend. Simply put,
judicial decisions can be enforced Monday through Sunday.

We are obliged to video record
the enforcement procedure

Since this obligation was imposed, the number of unfounded
complaints has dropped. In case of a complaint we are able
to refer to a video record. We can say that most allegations
againstjudicial officers or enforcement officers have been fab-
ricated by the debtor him/herself. A video recording also pro-
vides us with evidence of criminal activities. The recording
procedures are strictly regulated by data protection laws.

Provision of legal advice

High Court Enforcement Officers can also provide legal advi-
ce, provided that they are also qualified as lawyers. Of the
total number of 92 HCEOs, approximately 25 are authorised
to provide legal advice on all aspects of law.

Asfarasbankruptcy procedures are concerned, High Court En-
forcement Officers can prepare petitions and legal documents.
The remaining enforcement officers can only serve bankrupt-
cy petitions. When serving documents in a bankruptcy proce-
dure, we are obliged to complete and file a statement of fact or
witness statement as to the day, year and time of the service
on the specific entity. This statement can certify a service of a
specific document in a bankruptcy procedure.

Performing tasks assigned by Court

My company has concluded a government contract with Her
Majesty’s Courts and Tribunal Service. Based on this con-
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tract we collect and enforce criminal fines, e.g., for traffic
violations, illegal drug offences, grievous bodily harm offen-
ces, non-payment of television licence offences and theft
offences.

The office of a judicial officer therefore involves tasks per-
formed both for civil and criminal courts. In terms of crimi-
nal law, 600-700 arrest warrants per year are issued in En-
gland and Wales for the crime of refusing to pay a criminal
fine for a previous offence. In such cases, courts will instruct
to arrest the offenders and take them into custody. Genera-
lly we arrest around 1,000 individuals per year. We are also
charged with securing or safeguarding a specific place. For
example, in case of protests or demonstrations, our officers
are obliged to “remove the tree-sitters” or force protesters
from a tunnel. This means seizing an immovable item sui
generis or putting the asset back to public hands, which is
probably the most fascinating part of this work.

We have emergency vehicles that are specially adapted for
transporting detainees and are equipped with security gri-
lles. We will take the detainee to a police station and the
police will place the offender to a detention cell. Then the
detainee must appear before a judge to explain why s/he has
failed to pay a fine or obstructed the execution of an official
decision.

Drawing up private deeds and documents

Again, private deeds and documents can be drawn up only
by judicial officers who are also qualified lawyers. However,
the documents used by all judicial officers in their enforce-
ment procedures are unified by law, with the exception of
the contact details of the respective judicial officer. This
arrangement provides for the same wording and layout of
documents throughout England and Wales.

Teaching

As far as teaching or training is concerned, our company is
charged with training for the “Taking Control of Goods” qu-
alification. We also train our internal and external staff to
provide everyone with the same level of qualification and
competence. A major emphasis is placed on training focused
on vulnerability and mental health issues.

We also provide training courses for local authorities and
large law firms, as well as workshops for advisory bodies
that in most cases are opposed to judicial officers. So we are
trying to build bridges. A training course based on an 80-
page manual takes two or three days. Various materials and
curricula are available and cover subjects such as vulnerabi-
lity and mental health or the seizure of goods. We use these
documents to train local enforcement officers’ staff. |
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Mij prispévek pojedndva o mimoexeku¢ni ¢innosti soudnich
exekutori v Anglii a Walesu. Osoby v ném piirovnam k pribéhu
Robina Hooda a Serifa z Nottinghamu.

Vroce 2003, kdy jsem vykonaval tiad Serifa nottinghamského,
byl Robin Hood zlodéj, lapka. Serif nottinghamsky byl naopak
dobry muz, ktery se snazil zajistit priichod spravedlnosti. Ho-
llywoodsky pristup, podle kterého byl Robin Hood ten dobry
a Serif zly, se nezaklada na pravdé, a je tedy nespravny.

Rad bych hovoril o tom, jak u nas v Anglii a Walesu re$ime otaz-
ku mimoexekucnich Cinnosti ve smyslu ¢l. 34 smérnice CEPE]J-
(2009)11REV2. Do nasi ¢innosti podle této smérnice spada: sprava
pohledavek, dobrovolny prodej movitého a nemovitého majetku
ve verejné drazbé, zabavovani zbozi, porizovani exekutorsky zapi-
s, poskytovani pravniho poradenstvi, vykonavani funkce soudni-
ho zrizence, insolven¢ni fizeni, vyrizovani ikont z povéreni soudu,
zastupovani ucastnikd u soudu v pripadech obrany nasich tkond,
sepisovani soukromych listin a dokumentti, pedagogicka ¢innost.

MiiZeme vykonavat v§echny uvedené ¢innosti a funkce, vyjma
soudnich zfizencd. U nas v Anglii a Walesu je sprava pohledavek
odvétvim, které ma hodnotu dvou miliard liber nikoli v objemu
vymahanych pohledavek, ale pouze na poplatcich. V tomto vy-
soce regulovaném oboru pisobi priblizné dvanact a ptl tisice
zaméstnancl ve 396 riznych spole¢nostech. Co v tomto odveét-
vi mohou délat soudni exekutoti? Kvili pfipadnému stietu za-
jmi nemizZeme skupovat pohledavky, ale mtizeme je vymahat,
a to dvéma zptlisoby. Prvnim je smirné reSeni pohledavek napft.
z obchodniho styku, na coZ nepotirebujeme zadnou zvlastni li-
cenci ani povoleni. V pripadé vymahani spotiebitelskych pohle-
davek podléhdame regula¢nimu mechanismu v podobé dohledu
ptisluSného organu veiejné moci.

Anglické pravo ndm zakazuje prodavat nemovité véci bez ohle-
du na to, zda patti lidem nebo obchodnim spole¢nostem. V za-
sadé vSak mliZzeme prodavat veskeré movité véci, zabavené
zbozi, a to bud’ ve verejné drazbé, ktera je mozna i pres eBay,
nebo na prostiednictvim soukromopravni smlouvy. Ve druhém
popsaném pripadé je vSak nezbytné presvédcit soudce, Ze touto
cestou bude dosazeno vyssiho vynosu nez vefejnou drazbou.
Typicky se miiZe jednat o drahy nabytek, letadlo nebo lod’. Mezi
zbozi, které prodat nemizeme, spadaji véci nepattici dluzniko-
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vi, véci podléhajici finan¢ni spravé, véci spadajici do majetkové
podstaty v insolven¢nim fizeni, obvyklé vybaveni rodinné do-
macnosti jako postel, lednice, kuchytisky sporak, pocitac atd.,
anaradi Zivnostnika aZ do hodnoty 1.250 liber. Prodat téZ nelze
véci nezbytné k vykonu podnikani. Napfiklad ridici taxisluzby,
jehoz jediny zdroj pfijmu je jizda s taxikem, nemizeme auto za-
bavit. OvSem v piipadé, Ze viiz sdili s jinym ridicem, jizZ viiz neni
urcen vyhradné k jeho podnikani a Ize jej zabavit.

Osvédceni skutkového stavu
(exekutorské zapisy)

Rad bych zdliraznil dvé véci. Sprava pohledavek predstavuje
asi jedno procento objemu nasi ¢innosti. Vymahani soudnich
rozhodnutinaprotitomu 99 %. Exekutorské zapisyjsoujednou
z dalsich véci, kterou provadime. Ja osobné mam 100 vykona-
vateld. Pracujeme kazdy den véetné soboty anedéle. Pro¢? Pro-
toZe jsme multikulturni spole¢nost a nase vlada deklarovala,
Ze neni dlivod pro to, aby vykonu spravedlnosti byla uSetiena
ta ¢ast spolecnosti, kterd v sobotu a v nedéli nefunguje naproti
té casti, kterd funguje i o vikendu. Zjednodus$ené to znamena,
Ze provadétvykon soudnich rozhodnutimizeme od pondéli do
nedéle.

Nasi povinnosti je nahravat vykon
rozhodnuti na videozaznam

0d zavedeni této povinnosti doslo ke snizeni nepodloZenych
stiZznosti. V pripadé stizZnosti tedy miZeme odkézat na vi-
deozdznam. Mzeme Fici, Ze o vétSinu véci, z nichZ byl soudni
exekutor nebo vykonavatel obvinén, se pric¢inil sam dluznik.
Diky videozaznamu mame k dispozici i diikazy tykajici se
trestné Cinnosti. Porizovani zdznamu je piisné regulovano
pravnimi predpisy na ochranu osobnich udaji.

Poskytovani pravniho poradenstvi

Soudni exekutofi pisobici u vrchniho soudu mohou poskyto-
vat také pravni poradenstvi za predpokladu, Ze maji pravnické
vzdélani. Z celkového poctu 92 je jich priblizné 25, ktefi mohou
poskytovat pravni poradenstvi ve vSech oblastech prava.

Soudni exekutofi vrchniho soudu mohou v insolven¢nim
tizeni pripravovat insolven¢ni navrhy a pravni dokumenty.
Ostatni soudni exekutofi vS§ak mohou pisemnosti v insol-
venénim fFizeni pouze dorucovat. V pripadé dorucovani
pisemnosti v insolven¢nim Fizeni pak musime vypracovat
Cestné prohlaseni nebo svédeckou vypovéd o dni, roku
a Case doruceni pisemnosti konkrétnimu subjektu. Timto
zplsobem lze osvédcit doruceni urcité pisemnosti v insol-
vencnim Fizeni.

Provadéni akonii z povéreni soudu

Moje spolecnost uzaviela smlouvu na vladni darovni se Sou-
dy a Tribunaly Jejiho Velicenstva. Na zakladé této smlouvy
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provadime inkasa a vymahani penézitych trestd, napf. po-
kuty za dopravni ptestupky, za trestnou ¢innost v drogové
oblasti, pokuty za tézka ubliZeni na zdravi, za nezaplaceni
televiznich koncesionatskych poplatk, za kradez.

Funkce soudniho exekutora tedy zahrnuje praci pro civilni
i pro trestni soudy. V trestnépravni oblasti je v Anglii a Wa-
lesu ro¢né vydano 600-700 tisic zatykacl za trestny ¢in
spocivajici v odmitnuti zaplatit penézity trest za predcha-
zejici trestnou Cinnost. V takovém pripadé soudy pristupuji
k vydani rozhodnuti nebo ptikazu k zadrzeni pachatele. Ob-
vykle se jedna priblizné o jeden tisic osob ro¢né. Provadime
téZ zajisSténi nebo zabezpeceni urcitého mista. Napriklad
v piipadé protestu ¢i demonstrace jsme to my, kdo musi
ucastniky tzv. sundat ze stromu nebo vytlacit z tunelu. Jedna
se zabaveni nemovité véci sui generis, resp. jejiho navrace-
ni do verejnych rukou, coz je asi nejvice fascinujici cast této
prace.

K dispozici mame zasahova vozidla, ktera jsou specialné
upravena pro prevazeni zadrzenych osob vybavena ochran-
nou miizi. ZadrZenou osobu piredvedeme na policejni stani-
ci, kde je umisténa do cely predbéZného zadrzeni. Nasledné
musi predstoupit pred soudce a vysvétlit, pro¢ neuhradil
penézity trest, prip. pro¢ matil vykon utfedniho rozhodnuti.

Vypracovani soukromych listin a dokumentu

Vypracovani soukromych listin a dokumentd mohou opét
vykonavat pouze ti z nas, ktefi jsou soudni exekutori a za-
roven pravnici. Nicméné dokumenty vSech soudnich exe-
kutort, které jsou pouzivany pri vykonu rozhodnuti, jsou
unifikovany zakonem s vyjimkou informace o vlastnich kon-
taktnich udajich prislusného soudniho exekutora. Po celém
Walesu je tak zajiSténo totoZné znéni a iprava dokumentd.

Oblast pedagogicka

V oblasti pedagogické ¢innosti ¢i odborné pripravy mame
na starosti $kolenf odborné zpisobilosti pro provadéni tko-
nu zabaveni véci. Skolime také své interni a externi zamést-
nance tak, aby vSichni dosahovali stejné urovné kvalifikace
a odborné pripravy. Velky diiraz klademe na piipravu v ob-
lasti zranitelnosti a duSevniho zdravi osob.

Poradame Skoleni pro mistni spravu, velké advokatni kance-
lare a zajiStujeme také workshopy pro poradenské subjekty,
které ve vétsiné pripadl stoji proti soudnim exekutorim.
Snazime se tedy stavét mosty. Skoleni na zakladé 80stran-
kového manudlu trva priblizné dva az tfi dny. K dispozici
jsou riizné materidly a osnovy tykajici se pravé napiiklad
zranitelnosti a duSevniho zdravi nebo zabavovani véci. Tyto
dokumenty pouzividme pti $koleni pracovnikl soudnich
exekutord. |
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The topic the Ancillary Activities of Judicial Officers is very
actual, especially in countries where judicial officers and en-
forcement agents are working in his or her own name and at
own liability. So called secondary activities are good possi-
bilities for using the bailiffs professional resources in most
effective way.

In accordance with the Article No. 34 of CEPE] Guidelines
on Enforcement, the Article 21 “Secondary Activities” of
the Global Code of Enforcement stipulates: “The professi-
onal status must allow judicial officers and enforcement
agents to pursue secondary activities that are compatible
with their position. In particular, they must be capable of
being authorized to proceed with the amicable collection of
debts.”

I am glad to say, that Estonian legislation is moving to-
wards these principles. The development process is not
so fast as we would like it to be, but still some progress is
remarkable.

Estonian bailiff is since 2001 functioning as private person,
who engages in liberal profession and holds office in public
law in his or her own name and at own liability. The professi-
onal activities of a bailiff are professional acts and professi-
onal services. A bailiff shall be impartial in the performan-
ce of professional activities and appear trustworthy to all
persons for whose benefit or with regard to whom he or she
performs acts.

According to the law, a bailiff shall not hold other paid offices
besides the office of bailiff or perform any other paid work
except for teaching, research and creative work and acting
as a trustee in bankruptcy. A bailiff shall not engage in en-
terprise or other similar activities.
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There is foreseen a list of possible professional acts of a bai-
liff, which are not connected to the enforcement proceeding.
These are:

1) on the basis of legal proceedings acts upon the delivery of
documents;

2) on the basis of the Law of Succession Act upon making in-
ventory of the estate and administration of the estate;

3) in the cases and pursuant to the procedure prescribed in
the law upon conducting an auction (hereinafter official
auction) at the request of court or administrative body
outside enforcement proceedings.

These professional acts are payable under tariffs prescribed
by the law.

Upon the request of a person, a bailiff may perform the fol-
lowing as professional services, which are not concerned to
enforcement process:

1) conduct of movable and immovable property auction
(hereinafter private auction);

2) delivery of documents;

3) giving of legal advice and drawing of legal documents
if his or her education corresponds to the respective
conditions.

Unlike enforcement proceeding issues or professional acts,
a bailiff shall be entitled to refuse to provide a professional
service. But in case, where a bailiff has consented with the
provision of a professional service, he or she cannot refuse
from it without good reason. The terms for the provision of

60

professional services and the procedure for remuneration
shall be agreed with the person applying for the service in
written form. The terms and remuneration agreed shall be
in conformity with good professional practice.

The law stipulates, that upon the provision of professional
services, a bailiff shall not exercise those rights which
have been rendered to bailiffs for the implementation of
professional acts on the basis of law or which arise from his
or her office.

The bailiff might work as trustee in bankruptcy as well.
If a person wants to start to work as a bailiff of bailiff’s
assistant, one has to pass exam. Professional exam is
in Estonia organized so, that both enforcement and
insolvency proceeding cases shall be resolved. A bailiff,
who has obtained at least MA degree in justice, does not
to make any exam for starting to fulfill duties of trustee
in bankruptcy.

Additionally, the regulation concerning to the teaching,
which is an allowed activity for bailiffs, is not specified by
the law. Practically, several training companies hire bailiffs
as lecturers for open courses, some are actively teaching
students in universities as well.

Currently, there is in parliamentary discussion a draft of the
amendment of the law, which enables bailiffs to practice with
the amicable collection of debts and recording and reporting
of evidence. The problem, which is under discussion, is con-
nected with the bailiffs impartiality in the performance of
professional activities and drawing the line between the end
of professional service and start of enforcement proceeding.

We hope that these questions will be specified and finally
our parliament will accept the draft. |
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Téma vedlejsi ¢innosti exekutori je velmi aktudlni, a to ze-
jména v zemich, kde exekutori a vymahajici subjekty pracuji
svym jménem a na svou vlastni odpovédnost. Tzv. sekundar-
ni ¢innosti jsou dobrou prilezitosti k maximalné efektivni-
mu vyuziti odbornych zdroji exekutord.

V souladu s ¢lankem 34 smérnice CEPE] (komise Rady Ev-
ropy pro hodnoceni efektivnosti soudnictvi) o exekucich
¢lanek 21 ,Sekundarni ¢innosti“ svétového exekuéniho
Kodexu (Global Code of Enforcement) stanovi: ,Odborny
status musi exekutoriim a vymahajicim subjektlim umoz-
novat provadéni sekundarnich ¢innosti, jeZ jsou slucitelné
s jejich postavenim. Zejména musi mit tyto osoby moZnost
ziskat opravnéni jednat ve véci smirného vymahani pohle-
davek.”

S potésenim mohu Fici, Ze estonské pravni predpisy se uve-
denym zasadam ptibliZuji. Proces vyvoje neni tak rychly, jak
bychom si prali, presto lze zaznamenat urcity vyznamny po-
krok.

Estonsky exekutor od roku 2001 ptlisob{ jako soukromé
osoba, ktera vykonava volnou profesi a zastava funkci
ve vefejnopravnim systému svym vlastnim jménem a na
vlastni odpovédnost. Profesni ¢innosti exekutora zahrnuji
odborné ukony a odborné sluzby. Exekutor je pti vykonu
profesnich Cinnosti nestranny a vystupuje divéryhodné
vici vSem osobam, v jejichz prospéch nebo v souvislosti
s nimiz jedna.

Podle pravnich predpisii exekutor nezastava jinou placenou
funkci vedle ufadu exekutora, ani nevykonava jinou place-
nou praci vyjma vyuky, vyzkumu a tvarci ¢innosti a ikont
spravce konkursni podstaty. Exekutor nevykonava podnika-
telskou ani jinou podobnou ¢innost.
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Je stanoven seznam pripustnych profesnich tkont exeku-
tora, které nesouviseji s exeku¢nim tizenim. Jedna se o tyto
ukony:

1) tkony pri dorucovani dokumentd v ramci soudniho
Fizeni;

2) sestavovani soupisu majetku a sprava dédictvi na zakla-
dé zakona o dédickém Fizeni;

3) v pripadech a v ramci fizeni predepsaného zakonem pro-
vedeni aukce (dale jen uredni aukce) na zadost soudu

7 v

nebo spravniho orgdnu mimo exekuc¢ni rizeni.

Tyto profesni ikony podléhaji poplatku podle zdkonem sta-
novenych tarifd.

Na zadost osoby miiZe exekutor poskytovat nasledujici pro-
fesni sluzby, které se netykaji exeku¢niho procesu:

1) provedeni aukce movitého a nemovitého majetku (dale
jen soukromd aukce);

2) dorucovani dokumentt;

3) poskytovani pravniho poradenstvi a priprava pravnich
dokumentd, vyhovuje-li vzdélani exekutora prislusnym
podminkam.

Narozdil od prvki exekuéniho fizeni nebo profesnich tkonti
je exekutor opravnén odmitnout poskytnuti profesni sluzby.
Avsak v pripadé, Ze exekutor souhlasil s poskytovanim pro-
fesni sluzby, nemize toto poskytnuti bez Ffadného divodu
odmitnout. Podminky poskytovani profesnich sluzeb a po-
stup odménovani budou pisemné sjednany s osobou, ktera
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o sluzbu zada. Dohodnuté podminky a odména musi byt
v souladu s Fadnou profesni praxi.

Zakon stanovi, Ze pti poskytovani profesnich sluzeb exeku-
tor nesmi vykondvat prava, jez byla svérena exekutortim pro
ucely provadéni profesnich tikonti ze zdkona nebo tikont vy-
plyvajicich z funkce exekutora.

Exekutor miZe pisobitijako insolvenéni spravce. Chce-li
nékdo zacit pracovat jako exekutor nebo asistent exeku-
tora, musi slozit zkousku. Profesni zkouska je v Estonsku
organizovana tak, aby obsahla FeSeni pripadl tykajicich
se exekucnich i konkursnich fizeni. Exekutor, ktery dosa-
hl nejméné titulu Mgr. (MA) v oboru prava, nemusi skla-
dat zkouSku, aby mohl zacit plnit povinnosti insolven¢ni-
ho spravce.

Zakon také neupresnuje predpis tykajici se vyuky, ktera je
povolenou ¢innosti exekutori. V praxi nékolik skolicich spo-
le¢nosti najima exekutory jako lektory pro oteviené kurzy,
nékteri exekutori také aktivné vyucuji studenty na vyso-
kych skolach.

V soucasné dobé probihd parlamentni diskuse o navrhu
novely zakona, ktera exekutoriim umoziuje praxi v oblas-
ti smirného vymahani pohledavek a vedeni a vykazovani
dtikaznich materialli. Diskutovany problém je spojen s ne-
strannosti exekutori pri vykonu profesnich ¢innosti a s vy-
mezenim hranice mezi koncem profesni sluzby a zacatkem
exekucniho rizeni.

Douféme, Ze tyto otadzky budou detailné vyreSeny a nas par-
lament nakonec navrh prijme.
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THE "FIGHT
FOR TARIFF”
IN LITHUANIA

Start environment 13 years ago

In Lithuania bailiff institutional reform has been started 13
years ago. Since the 1°'of January, 2003 their functions have
been taken over by 123 private bailiffs.

It soon became clear that we were caught in the tarp of po-
litical haste, as the bailiff reform had been implemented
without preparation of the society and the politicians. The
borrowers feltitlike a catastrophe. The legal act determining
the fees of the activities of the bailiffs had been approved on
the last day of the year and came into force on the New Year’s
morning. The society expressed natural resistance to forced
innovations. While many politicians started to indulge for
the army of “poor” borrowers and criticize the bailiffs in
public. They forgot that it was them who had approved the
laws on the activities of the bailiffs. It took ten years for our
theoretical status to become reality and we gain resistance
to political manipulations.

Situation after reform: First mistakes

Already during the first couple of years after the reform the
debts we recover has increased twice and even for 3.5 times
by the year 2005. However, we have not received gratitude
neither from politicians nor from the society. On the con-
trary, the pressure increased. Half a million of debtors in a
small state with 3 million inhabitants accounted a signifi-
cant part of the electorate. Politicians were focused on the
electoral votes but not on the principles of the rule of law.
We have become hostages of political interests. At that time
the creditors were forgotten, as they have not been as noisy
as the creditors were.

Mistake 1: at the beginning we were relied on the legal re-
gulation too much and we saw guarantees of the bailiffs’ ac-
tivities in the legal acts. We were soon convinced that these
acts may be amended soon, if the politicians wish so. The act
which regulates fees has been changed for 5 times within
the period of 3 years (2003-2005). Two of these amendments
decreased the fees of the activities of the bailiffs while the
other fees and prices had been growing.

Mistake 2: addressing the immediate problems, we did not

have time enough to inform all the members of the associa-
tion. Some bailiffs began to distrust government authorities.

63



articles

3. year 2005: the first criticism and the first
lesson learned

It was a challenging year but it has inured us.

In May, the National Audit Office published in its report that
there were too many pending cases in the private bailiff offi-
ces and that the judicial enforcement costs (fees) are econo-
mically unfounded.

In August, two more investigations were published: accor-
ding to the public opinion only 6 per cent of people trust in
bailiffs and it was the legal profession with the lowest per-
centage of trust, so it was published that the act on the bai-
liff fees was contrary to the Constitution of the Republic of
Lithuania and that the income of the bailiffs was too high.

In October, the Minister of Justice showed his initiative: the
fees for the recovery of small debts were reduced (up to 58
EUR) and the recovery process was slowed down.

The lesson learned: it is necessary to strengthen our posi-
tions with scientifically based arguments.

We base our arguments on the most important legal regula-
tion issues on scientific findings. They are prepared by re-
cognized scientists in the field of law. In 2005, in cooperation
with international consulting company “Ernst & Young Bal-
tic” we launched the analysis on scientific justification of the
fees of the bailiffs’ activities. Later, its conclusions became
a barrier for political-based reduction of rates and the basis
for the principles of definition of the fees in legal acts. At the
beginning of 2008, we provided the Ministry of Justice with
the economic analysis results of the fees of the bailiff’s ac-
tivities. In this way we managed to stop the indiscriminate
reduction of tariffs. With the help of the same consultants,
we began to form the pricing methodology.

The second lesson: it is necessary to prepare
for political changes

Today, we have experience of work with three cadences of
Parliament and five Governments. The periods have been very
different and sometimes we have not been properly prepared.

In 2004, we were angry because of the program elements of
the Labour Party which had majority in Seimas according to
which “it is necessary to constantly monitor the activities of
the bailiffs”, “optimize the number of the bailiffs” and ensu-
re that “the fees would be constant with the solvency of the
population”. The Minister of Justice has diligently performed
the program, as the fees of the bailiffs activities have been
reduced twice.

The period of 2006-2008 was like an ice age. The office of the
Minister of Justice was occupied by former Soviet functiona-
ry who represented the party which is forgotten nowadays.
The society has been tuned against the bailiffs. The notifica-
tions of the Ministry about the activities of the bailiffs were
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mostly negative. In the period of two years 36 disciplinary
sanctions against the bailiffs were raised nosily. In 2007, al-
most one fifth of the bailiffs who failed to gain a university
degree were exempt from their duties unconditionally (ob-
jective reasons were ignored). Powers of two bailiffs were
suspended immediately after the Prosecutor’s Office started
their investigations according to the applications of the deb-
tors (the investigations were later terminated).

On many issues we were in open confrontation, as we were
publishing public responses and explained our positions for
the media. We began to cooperate with radio, television,
print publications and web portals actively. But it was not
enough.

We needed scientific and legal measures. Scientific conc-
lusions helped us to stop the vicious bailiff prosecution prac-
tice. For some time procedural errors of the bailiffs were
treated as crimes, instead of the civil practice. Professor-
ship was of opinion that professional liability of the bailiffs
should be separated from the criminal one. Politicians came
down and supported this idea.

We have resolved to sue the Ministry of Justice. We applied
to the court for 25 decisions of the Ministry of Justice. Not all
court decisions were favourable to us, but sometimes appli-
cation to the court solely was enough for the official dialogue
with the Ministry. The Chamber of Bailiffs withdrew appli-
cations to the court on the bailiffs’ public competitions and
the procedure of distribution of the executive documents as
soon as the Ministry started to search for compromise and
mutual understanding.

We have concentrated our forces with other associations of
legal professions, i. e. lawyers and notaries. We have initia-
ted the amendments of the Administrative Proceedings Act
which from the year 2010 entitle the Chamber of Bailiffs and
other professional associations to appeal the orders of mi-
nisters and other normative administrative acts, if they are
contrary to the interests of self-government. We have taken
advantage of this right repeatedly.

The lesson learned: we do not need to wait for political
changes but to prepare for them. We understood that the
programs of the parties are written by people. We started
to make contacts with the representatives of various par-
ties and to seek for solutions to improve the legal system.
Since then, the party programs dropped populist proposals
for tighter regulations of bailiffs or reduction of their fees.
The program of the Government included the obligation to
treat all creditors and debtors equally. Steps were taken to
implement the concept of an active debtor and to encourage
the debtors to cooperate with the bailiffs.

For the current Government of Social Democrats we offered
a cheaper alternative of the debt recovery instead of the pre-
vious intentions of the Government to nationalize these fun-
ctions. Forced recovery of debts has not been transferred to
the State Tax Inspectorate. We kept the volume of the bailiffs’
activities and the integrity of the forced recovery system.
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How we managed to correct the number of
bailiffs and the regulation of the fees

Increase of the number of bailiffs and reduction of their fees
has been the “hobby” of many politicians for long. If the in-
crease of the number of bailiffs would have maintained the
momentum of the period of 2006-2008, then today there
would be even 175 bailiffs in Lithuania. And the debts would
be recovered at the expense of the bailiffs. But we managed
to change these events. This year the determined number of
the bailiffs has been decreased from 137 to 121 during the
lifetime of the private bailiffs.

The barrier for the populist proposals has become the consi-
stent requirement to establish the criteria of determination
of the number of bailiffs. In April, it was approved by the Mi-
nister. Seimas was provided with the project of the amen-
dments of the Bailiffs laws with the provision according to
which the number of bailiffs should be determined accor-
ding to the procedure above. According to the fundamental
rule, in determination of the number of bailiffs the populati-
on and the changes of the bailiffs’ revenue and expenditure
should be taken into account.

By analogy, we defended the fees of the bailiffs’ activities
from the political manipulations. With the help of experts
we described actual bailiffs operating costs. Since April,
2011, the law of bailiffs provides that operating costs are
based on economic calculations and must ensure a reaso-
nable return on investment. It is very important that we
managed to implement the provision that the change of the
bailiffs’ fees must be harmonized with Lithuanian Chamber
of Bailiffs.

Third rule: it is necessary to feel the pulse of
society and adapt to the needs of society

The status of bailiffs is extraordinary in society and legal
system. We carry out unpopular enforcement functions. So
we cannot feel safe if we protect ourselves from the society
with legal measures. We must feel the pulse of society and
adapt to its needs.

Evictions. The number of accusations about the callousness
of the bailiffs has decreased after the start to talk publicly
about the need to take care for the accommodation of the
evicted individuals.

Non-transparent auction processes. We informed law
enforcement offices about the regular participants in aucti-
ons and their agreements on the reduction of the price of
accommodation. We have initiated the transfer of auctions
to internet. Since 2013, all the auction procedures have be-
come electronic and non-transparent agreements no longer
appear.

Children-related processes. We have initiated amen-

dments of the legal acts according to which children transfer
procedures would be regulated in detail. We have highligh-
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ted the need of psychologist in these procedures. According
to our initiative Seimas started discussion about the psycho-
logist’s role in enforcement cases. It resulted in project of
Law on Activities of the Psychologist.

In society, legal functions of bailiffs have social value. The-
refore, we have to assume part of the social functions and
have joint and several responsibilities. And it helps us to find
allies and survive.

Motto of strong corporation

The times when politicians approved the bailiffs’ governing
legislation “behind the closed doors” are past now. If these
times lasted to the present day, the association of the bailiffs
could have disappeared completely.

The situation returned to normal since April, 2012 when we
reached that the Bailiffs’ Act would include the obligation of
the Ministry of Justice to settle the issues of the regulation
of the payment for the bailiffs’ activities with Lithuanian
Chamber of Bailiffs. Currently, new projects are being har-
monized, as they are published in public information system.

Nowadays, the bailiffs are invited to participate in all dis-
cussions and working groups and committees of Seimas if
the amendments of the legal acts related to the changes of
the bailiffs activities are being prepared.

In the processes of the legislative processes we safeguarded
our positions in cooperation with the most prominent law
scientists and participation in the activities of solid business
organization. Since the beginning of 2008, Lithuanian Bai-
liffs Association is a member of Lithuanian Business Confe-
deration (ICC Lithuania). The heads of organization which
belongs to International Industrial Chamber speaks on our
behalf.

Chamber of Bailiffs has become a strong self-government.
We resisted against the trials of the Ministry of Justice to in-
corporate the representatives of the Ministry to the compo-
sition of the Bailiffs’ Court of Honour. Since April, 2009, the
power of decisions of the Bailiffs Court of Honour has been
enhanced. The Court of Honour itself applies disciplinary pe-
nalties for the bailiffs instead of offering them apply by the
Minister, as it was in the past.

Compared with the first year of operation, today we have
much healthier microclimate inside the association. Joint
events, training of bailiffs and holidays help to promote
that. However, work is the best remedy, so we maximally
try to include all the bailiffs to the activities of the organi-
zation.

Final conclusion

We became a strong corporation only after we became
aware that we are relevant to the legal system. |
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prezidentka
Komory soudnich exekutor( Litevské republiky

.BOJ O TARIF"
V LITVE
\

Vychozi situace pired 13 lety

Institucionalni reforma Cinnosti soudnich exekutord byla
v Litvé zahajena pred 13 lety. Od 1. ledna 2003 pievzalo je-
jich funkci 123 soukromych exekutord.

Brzy se ukdazalo, Ze jsme se nechali lapit do pasti politické uspé-
chanosti, protoZze reforma ¢innosti exekutorti byla spusténa,
aniz na ni byli ob¢ané a politici pripraveni. Dluznici to pocitovali
jako katastrofu. Legislativni akt stanovujici odmény za vykon
¢innosti exekutort byl schvalen v posledni den roku a vstoupil
v platnost prvniho dne nového roku. Spole¢nost vyjadiovala
vici vhucenym inovacim prirozené odpor. Mezitim se mnozi po-
litici zacali zastavat armady ,nebohych“ dluznikt a zacali exeku-
tory verejné Kritizovat. Zapomnéli si uvédomit, Ze prave oni sami
schvalili zakony o ¢innostech soudnich exekutort. Trvalo dalSich
desetlet, neZ se teoreticky stav nasi profese stal skute¢nosti a my
jsme si vypéstovali odolnost viici politickym manipulacim.

Situace po provedeni reformy: prvni chyby

JiZ béhem prvnich nékolika let po reformé narostl objem dluhg,
které jsme vymahali, na dvojnasobek a do roku 2005 dokonce
na 3,5nasobek. Vdéku jsme se vSak nedockali ani od politikd,
ani od spole¢nosti. Tlak na nas se naopak stupnoval. Pl milionu
dluznik® v malém staté se tiemi miliony obyvatel pedstavova-
lo v§znamnou ¢ast voli¢ské zakladny. Politici se soustiedili na
hlasy voli¢d, nikoli vS§ak na zasady pravniho statu. Stala se z nas
rukojmi politickych zajmt. V tom okamziku byli véritelé zapo-
menuti, nebot se neozyvali tak hlasité jako dluznici.!

Prvni chyba: Na zac¢atku jsme se piili§ spoléhali na pravni
Upravu a zaruky za vykon ¢innosti soudnich exekutori jsme
spatrovali v pravnich aktech. Brzy jsme nabyli presvédceni,
Ze tyto pravni predpisy lze zakratko novelizovat, budou-li
politici chtit. Zakon upravujici poplatky byl béhem obdobi
tii let (2003-2005) novelizovan celkem pétkrat. Dvé z téch-
to novelizaci poplatky za vykon ¢innosti soudnich exekutori
snizily, zatimco ostatni poplatky a ceny nadale rostly.

Druha chyba: Kviili feSeni naléhavych problémi jsme ne-
méli dost asu informovat vSechny ¢leny asociace. Nékteri
exekutofi prestali vladnim organiim davérovat.

! Pozn. piekl.: Ve zdrojovém textu se zde patrné omylem objevuje

dvakrat slovo ,creditors” (At that time the creditors were forgo-
tten, as they have not been as noisy as the creditors were.) Pfeklad
vychazi z predpoklddaného zameéru sdéleni.
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Rok tieti (2005): prvni kritika a prvni ponauceni
Byl to naro¢ny rok, ale zvladli jsme ho.

V kvétnu Narodni kontrolni urad ve své verejné zpravé
uved], Ze v kancelatrich soukromych exekutort se hromadi
piilis mnoho nevy¥izenych ptripadd a Ze naklady (poplatky)
soudniho vykonavaciho rizeni jsou ekonomicky neopod-
statnéné.

V srpnu téhoz roku byly publikovany vysledky dvou dal$ich
Setfeni: podle vysledkil prizkumu verejného minéni mélo
divéru v exekutory pouze Sest procent. Povolani exekuto-
ra vyslo z priizkumu jako pravni profese, které davéruje
nejméné lidi, a tak se stalo, Ze bylo zvefejnéno tvrzeni, Ze
zakon o exekutorskych poplatcich je v rozporu s Ustavou
Litevské republiky a Ze pFijmy exekutord jsou nepiimérené
vysoké.

V fijnu pak ministr spravedlnosti projevil svou iniciativu:
poplatky za vymahani drobnych pohledavek byly sniZeny
(azna 58 EUR) a postup vymahani se zpomalil.

Ponauceni: Je treba posilovat nase pozice védecky podloze-
nymi argumenty._

vvvvvv

se pravni upravy opirdme o védecké poznatky. Vypracovali
je uznavani odbornici v oblasti prava. V roce 2005 jsme ve
spolupraci s mezinarodni poradenskou spolec¢nosti ,Ernst &
Young Baltic“ zahajili analyzu dat k védeckému zdivodnéni
poplatki za vykon ¢innosti exekutord. Pozdéji se jeji zavéry
staly prekazkou pro politicky motivované sniZeni poplatki
a zakladem pro zasady definice poplatki v pravnich aktech.
Na zacatku roku 2008 jsme poskytli ministerstvu sprave-
dlnosti vysledky ekonomické analyzy poplatki za vykon
¢innosti exekutorl. Timto krokem se nam podarilo zastavit
nevybiravé snizovani tarifli. S pomoci stejnych poradcii jsme
zacali formulovat metodiku tvorby cen.

Druhé ponaucenti: je nutné pripravit se
na politické zmény

V soucasné dob€ mame zkuSenosti prace se tfemi obsazenimi
parlamentu a péti vlAdami. Jednotliva obdobi se od sebe vzajem-
né velmi odliSovala a nékdy jsme na né nebyli fadné pripraveni.

V roce 2004 nas rozhnévaly prvky programu socidlnéde-
mokratické strany, ktera ziskala vétsinu v litevském parla-
mentu (Seimas), podle néhoz ,je tfeba neustale monitorovat
Cinnost exekutorl“, ,optimalizovat pocet exekutori“ a za-
jistit, aby ,poplatky trvale odpovidaly platebni schopnosti
obyvatelstva“. Ministr spravedlnosti tento program pticin-
livé uvadél do praxe a poplatky za vykon ¢innosti exekutort

byly dvakrat snizeny.
Obdobi 2006-2008 piipominalo dobu ledovou. Uiad minis-

tra spravedlnosti obsadil byvaly sovétsky funkcionar jako
predstavitel strany, ktera je dnes uz zapomenuta. Spole¢nost
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byla naladéna proti exekutortim. Sdéleni ministerstva o €in-
nostech exekutori byla prevazné negativni. Béhem dvou let
bylo viici exekutorim vSetecné vedeno 36 disciplindrnich
fizeni. V roce 2007 byla téméf pétina exekutort, ktefi ne-
ziskali vysoko$kolské vzdélani, nepodminéné zbavena zpi-
sobilosti k vykonu svych povinnosti (objektivni dvody byly
ignorovany). Pravomoci dvou exekutorid byly pozastaveny
bezprostredné poté, co statni zastupitelstvi zahdjilo jejich
vySetiovani z podnétu dluznikd (vysetiovani bylo pozdéji
zastavena).

V mnoha otazkach jsme se ocitli v oteviené konfrontaci, kdy
jsme verejné sdélovali své reakce a vysvétlovali sva stano-
viska médiim. Zac¢ali jsme aktivné spolupracovat s rozhla-
sem, televizi, tiSténymi periodiky a internetovymi portaly.
To vSak nestacilo.

Potirebovali jsme védecky a pravné podloZena opatreni.
Védecké zavéry nam pomohly zastavit hon na exekutory. Po
urcitou dobu byly procesni chyby exekutorl povazovany za
trestné Ciny namisto obcanskopravni praxe. Akademicka
obec zastavala nazor, Ze profesni odpovédnost exekutori by
mély byt oddélena od odpovédnosti trestni. Politici se prida-
li a myslenku podpotili.

Rozhodli jsme postupovat proti ministerstvu spravedlnosti
soudni cestou. Podali jsme k soudu stiZnost na 25 rozhod-
nuti ministerstva spravedlnosti. Ne vSechna soudni rozhod-
nuti byla pro nas prizniva, v nékterych piipadech vsak uz
samotné podani k soudu stacilo k zahajenti oficialniho dialo-
gu s ministerstvem. Jakmile ministerstvo zacalo hledat kom-
promis a vzajemné porozuméni, Komora exekutort sva po-
dani k soudu ohledné vetejnych soutézi exekutori a postupu
dorucovani exeku¢nich dokumentti ihned stahla.

Soustredili jsme své sily spojenim s ostatnimi asociacemi
pravnickych profesi, tj. se profesnimi sdruzenimi advokati a
notard. Iniciovali jsme novelizaci zdkona o spravnim fizeni,
kterd od roku 2010 opraviiuje Komoru exekutort a dals{ pro-
fesni sdruzeni podavatrozklad proti ministerskym natizenim
a dal$im normativnim spravnim piedpisiim, jsou-li v rozporu
se zajmy samospravy. Tohoto prava jsme vyuzili opakované.

Ponauceni: Na politické zmény neni tieba Cekat, je tfeba
se na né pripravit. Pochopili jsme, Ze programy politickych
stran tvori lidé. Zacali jsme se navazovat kontakty s pred-
staviteli rtiznych politickych stran a hledat cesty ke zlepsSeni
pravniho systému. Od té doby se z programd stran vytratily
populistické ndvrhy na prisnéjsi regulaci ¢innosti exekutort
nebo snizZeni jejich odmeén. Souc¢asti vladniho programu byla
povinnost rovného zachazeni se vSemi vériteli a dluzniky.
Byly podniknuty kroky k zavedeni pojmu aktivniho dluzni-
ka a k povzbuzeni dluznik ke spolupraci s exekutory.

Nyné&jsi vladé socidlnich demokrati jsme nabidli levnéjsi alter-
nativu vymahani pohledavek namisto diivéjsich zaméra vlady,
podle nichz mély byt tyto funkce zajiStény statem. Nucené vy-
mahani pohledavek nebylo prevedeno na statni danovy inspek-
torat. Udrzeli jsme objem ¢innosti vykonavanych exekutory a
zachovali uceleny systém nuceného vymahani pohledavek.
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Jak se nam podafrilo upravit
pocet exekutorii a regulaci poplatkt

ZvySeni poctu exekutori a sniZeni jejich poplatkli bylo
dlouhou dobu oblibenym tématem mnoha politik. Pokud
by zvySovani po¢tu exekutord byvalo postupovalo stejnym
tempem jako v obdobi 2006-2008, pak by jich dnes v Litvé
bylo uz 175. A dluhy by se vymahaly na tikor exekutort. Vy-
voj udalosti se nam vsak podarilo zvratit. Letos byl stano-
veny pocet exekutorl sniZen ze 137 na 121 béhem celého
obdobi vykonu funkce soukromych exekutort.?

Prekazkou populistickych navrht se stal konzistentné uplat-
novany pozadavek vytvorit kritéria pro stanoven{ poc¢tu exe-
kutort. V dubnu jej ministr schvalil. Litevskému parlamentu
byl predloZen projekt novelizaci zdkont upravujicich ¢innost
exekutord s ustanovenim, kterym by mél byt uréen pocet
exekutori podle vyse uvedeného postupu. Podle zdkladniho
pravidla by pii uréovani poc¢tu exekutort mél byt zohlednén
pocet obyvatel a také zmény piijmi a vydaji exekutor.

Obdobné jsme pred politickymi manipulacemi branili poplat-
ky za vykon ¢innosti exekutort. S odbornou pomoci jsme po-
psali skute¢né provozni niklady exekutori. Od dubna 2011
zakon o exekutorech stanovi, Ze provozni naklady vychazeji
z ekonomickych vypoctl a museji zajistovat primérenou na-
vratnost investic. Je velmi dilezité, Ze se nam podarilo zavést
ustanoveni, Ze zména exekutorskych poplatkd musi byt sla-
déna se stanoviskem litevské Komory exekutord.

Treti pravidlo: Je tfreba vnimat puls spolecnosti
a prizptsobovat se poti‘ebam spole¢nosti

Exekutorsky stav je ve spole¢nosti a pravnim systému vyji-
mecny. Vykonavame totiZ nepopularni funkci vymahani dlu-
hii. NemtiZeme se proto citit bezpec¢né, pokud branime sami
sebe pred spolecnosti pomoci pravnich opatieni. Musime
vnimat puls spolecnosti a prizptisobovat se jejim potrebam.

Vystéhovani. PoCet obvinéni exekutort z bezcitného pri-
stupu poklesl poté, co zacala verejna debata o potrebé zajis-
tit ubytovani pro vystéhované osoby.

Netransparentni draZebni postupy. Informovali jsme exe-
kutorské kancelare o pravidelnych ucastnicich drazeb a jejich
dohodéach o sniZeni cen ubytovani. Zahdjili jsme proces prevodu
draZeb nainternet. Od roku 2013 probihaji vSechny drazebni po-
stupy elektronicky a netransparentni dohody se jiZ neobjevuji.

Postupy tykajici se déti. Iniciovali jsme novely pravnich
predpist, jez by podrobné upravovaly postupy predavani

2 Pozn. ptekl.: Ve zdrojovém textu je zde nejasna formulace ,during
the lifetime of the private bailiffs“. (This year the determined
number of the bailiffs has been decreased from 137 to 121 during
the lifetime of the private bailiffs.) Neni zcela zifejmé, co mél autor
na mysli. Pfeklad vychazi z odhadovaného zdméru sdéleni.
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déti. Zdlraznovali jsme nezbytnost ucasti psychologa pri
téchto postupech. Na zakladé na$i iniciativy litevsky Seimas
zah4jil diskusi o uloze psychologa v pripadech exekuc¢niho
vyméhani. Ta vyustila v ndvrh zdkona o vykonu ¢innosti
psychologa.

Ve spole¢nosti maji zakonné funkce exekutord socialni hod-
notu. Proto se musime ujmout ¢asti socialnich funkci a nést
spole¢né a nerozdilné odpovédnost. A pravé to nAm pomaha
nachdazet spojence a prezit.

V jednoté je sila

Doby, kdy politici schvalovali pravni predpisy upravujici ¢in-
nost exekutorl ,za zavienymi dvefmi“, jsou dnes minulosti.
Pokud tyto ¢asy trvaly aZ do dne$nich dnt, sdruZeni exeku-
tord by vlastné mohlo Uplné prestat existovat.

Situace se zacala vracet k normalu od dubna 2012, kdy jsme
dosahli toho, ze zdkon o exekutorech bude zahrnovat po-
vinnost ministerstva spravedlnosti dohodnout zalezitosti
tykajici se regulace tihrad za ¢innosti exekutort s litevskou
Komorou exekutord. V sou¢asné dobé probiha sladovani no-
vych projektq, které jsou uvadény ve verejném informacnim
systému.

V dnesni dobé jsou exekutoii zvani k ucasti na vSech disku-
sich a zasedanich pracovnich skupin a vyborid parlamentu,
pokud se chystaji novelizace pravnich predpist souvisejici
se zménami ¢innosti exekutori.

V oblasti legislativnich procesti jsme ubranili své pozice ve
spolupraci s nejvyznamnéjSimi osobnostmi pravni védy a
diky aktivnimu vystupovani dobie fungujici obchodni orga-
nizace. Od pocatku roku 2008 je Asociace litevskych exeku-
torl ¢lenem Litevské obchodni konfederace (ICC Litva). Na-
$im jménem tak hovori pfedstavitelé organizace, ktera pati
do Mezinarodni priimyslové komory.

Komora exekutori se stala silnou samospravni organizaci.
Preckali jsme pokusy ministerstva spravedlnosti zaradit za-
stupce ministerstva mezi ¢leny karného soudu pro exekuto-
ry. Od dubna 2009 je rozhodovaci pravomoc karného soudu
pro exekutory posilena. Karny soud pro exekutory uklada
exekutoriim karné postihy sdm namisto toho, aby je ukladal
ministr, jak tomu bylo v minulosti.

V porovnanis prvnim rokem ¢innosti mame dnes uvnitf nasi
asociace mnohem zdravéjsi mikroklima. Pfispivaji k tomu
spolec¢né akce, Skoleni i volnoc¢asovy program pro exekutory.
Nejlepsim lékem na neduhy je vsak prace, a proto v nejvétsi
mozné mite usilujeme o to, abychom do ¢innosti organizace
zapojili vsechny cleny.

Zavérecné shrnuti

Silné sdruzeni se z nas stalo aZ poté, co jsme si uvédomili, Ze
jsme pro pravni systém relevantnim subjektem. |
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THE FEDERAL
BAILIFFS SERVICE
- FSSP

The Federal Bailiff Service - FSSP Russia (®PeaepanbHas
cayx6a cyneoHbix npuctaBoB - @CCII Poccum) is the enfor-
cement authority of the Russian Federation, subordinate to
the Federal Ministry of Justice, whose key powers include
executing enforceable titles and ensuring public order in
courts of all instances. The service therefore involves two
different types of “bailiffs”:

- Bailiff / enforcement officer
- Bailiff / armed guard

A bailiff/enforcement officer enforces decisions rendered in
civil proceedings, judgments in criminal proceedings (fines
or other means of criminal sanctions), rulings of courts and
public authorities in administrative matters (fines, com-
munity service, administrative deportation, prohibition to
exercise professional activities) and tax authority decisions
of financial administration authorities in matters regarding
tax administration and other claims of the State.

When enforcing an administrative decision, a bailiff will
start enforcement procedures to prevent the obligated per-
son from exercising a prohibited activity. For example, en-
forcement measures in the scope of a temporary suspension
of business activities (business entities or branches, organi-
sational units, production plants thereof) include, inter alia,
the closure of production facilities, buildings, structures or
other premises, which involves securing and sealing rooms,
warehouses and other premises used for the storage of me-
ans of production (materials, cash, etc.).

Bailiffs also enforce administrative detention measures,
which include forced and controlled relocations of fore-
igners within the Russian Federation, measures targeted at
travel documents, escorts to the border area of the Russian
Federation and the handing over of such persons to the com-
petent border and immigration authorities.

Another activity of the bailiffs relates to the execution of a
community service order imposed on an individual in admi-
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nistrative proceedings, which rests in the personal and non
-fiduciary performance of specified work tasks during the
individual’s leisure time, i.e., outside periods of employment,
service or study. The bailiff administers the mandatory pos-
ting of the obligated individual to the relevant facility, cont-
rols the exercise of the imposed work, including the number
of hours worked, and monitors the individual’s behaviour
upon serving the sentence (respecting work discipline, etc.).
When performing these tasks, the bailiff does not stand “be-
hind the back” of the obligated person, but rather checks up
by working with an accountable person at the facility where
the individual has been assigned to serve his or her sentence.

As already mentioned, in addition to imposing enforcement
orders, bailiffs also maintain public order and security at
courts of all instances. This task involves ensuring the safe-
ty of judges, lay judges and other participants in court pro-
ceedings, protecting buildings and other court premises,
escorting persons who, although having been summoned,
refuse to appear before the court, and ensuring the safety
of bailiffs/enforcement officers in the course of execution
proceedings. Bailiffs/armed guards are thus authorised,
for example, to check identity documents, perform personal
body searches and, if necessary, to use coercive means and
weapons (subject to all the strict requirements stipulated by
federal law).

A special aspect of the bailiff service in the Russian Federa-
tion is that bailiffs are authorised to act as a pre-trial law en-
forcement authority if there is suspicion that the following
seven offenses have been committed:

- Neglect of the duty to support and maintain

- Wilful evasion of credit repayments

- Obstruction of activity by public servants

- Obstruction of preparatory investigative proceedings

- Contempt of court, disclosure of protected information

- Illegal acts against registered or seized assets,

- Obstruction of enforcement of a judgment, official decision
or other act by a court or public authority.
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All of these offences are directly related to the task of main-
taining public order in the courts. The offences are investi-
gated by officers specially trained and competent in the par-
ticular area of expertise.

Understandably, a bailiff’s activities also include searching
for debtors’ assets or tracking down children in enforce-
ment proceedings. In addition to enforcement proceedings,
though with the authorisation of the court, bailiffs may also
search for children or for persons involved in judicial pro-
ceedings. In such cases the court bailiff is entitled to check
identity documents, identify persons, question people, con-
ductinterrogations, examine documents, conduct an inspec-
tion of assets, and inspect premises, rooms and vehicles.

The Federal Bailiff Service is the authority responsible for
the implementation of the Russian Federation’s internatio-
nal commitments in the area of searching for persons.

In particular, this refers to the obligations arising from the
Hague Convention on the Civil Aspects of International Child
Abduction of 1980. The bailiff thus searches for children ille-
gally transferred to the Russian Federation or children unla-
wfully held there. Such investigations are mainly carried out
on the basis of cooperation with citizens and with the Minis-
try of Education and Science of the Russian Federation.

Under the Convention of Member Countries of the Com-
monwealth of Independent States on the International Se-
arch for Persons, 2010, bailiffs perform an entire set of
investigative activities in order to determine the place of re-
sidence of persons evading the execution of judgments ren-
dered in civil proceedings or persons avoiding the payment
of fines imposed as a sanction in criminal proceedings. |
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FEDERALNI
SLUZBA
SOUDNICH _
EXEKUTORU FSSP

Federalni sluzba soudnich exekutort FSSP (angl. Federal
Bailiffs Service — FSSP Russia, rus. ®enepanbHas cayx6a
cyne6Hbix npuctaBoB - ®CCII Poccuu) je vykonny organ
exeku¢ni sluzby Ruské federace podrizeny federalnimu mi-
nisterstvu spravedlnosti, mezi jehoz hlavni kompetence pa-
ti{ zejména nuceny vykon exekucnich tituld a zabezpecova-
ni poraddku na soudech vSech stupnt. Pti vykonu sluzby lze
proto odlisit dva druhy ,soudnich exekutor:

- soudni exekutor - vykonavatel,
- soudni exekutor - ozbrojena straz.

Soudni exekutor - vykonavatel zajisStuje vykon rozhodnuti
vydanych v civilnim rizeni, rozhodnuti v trestnim rizeni (po-
kuty ¢ijiné prostiedky trestnépravniho postihu), rozhodnuti
soudu a organd verejné spravy ve vécech administrativnich
(pokuty, tresty obecné prospésnych praci, spravni vyhos-
téni, zdkaz vykonu ¢innosti) a rozhodnuti organiti finan¢ni
spravy ve vécech spravy dané a jinych pohledavek statu.

Pri vykonu spravniho rozhodnuti o zakazu cinnosti zahaji
soudni exekutor sdm vykonavaci fizeni, jehoz cilem je fak-
tické znemoznéni vykonu zakazané ¢innosti povinné osobé.
Napt. mezi exekucni prostredky pri docasném pozastaveni
vykonu podnikatelské ¢innosti (podnikatelské subjekty ci
jejich pobocky, organizacni slozky, vyrobni zavody) patii
mimo jiné uzadvéra vyrobnich zatizeni, budov, staveb ¢i ji-
nych objektt, v¢. zajisténi a zaplombovani mistnosti, skla-
dt a jinych prostor slouzicich ke skladovani vyrobnich pro-
stfedki (materialy, penézni prostredky atp.).

Soudni exekutori také zajiStuji vykon spravniho zajiSténi,
ktery zahrnuje nucené a kontrolované premisténi cizinct
uvniti Ruské federace, opatieni cestovnich dokladl a do-
provod do hrani¢niho prostoru Ruské federace a predani ta-
kovych osob prislusnym pohrani¢nim orgdniim a organtim
migrac¢ni kontroly.

Dalsi ¢innosti soudnich exekutor(, na kterou se podivame
bliZe, je vykon trestu obecné prospésSnych praci uloZeny
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fyzické osobé ve spravnim rizeni, ktery spociva v osobnim
a bezplatném vykonu urcené prace ve volném cCase, tzn.
mimo dobu vykonu zaméstnani, sluzby ¢i studia. Soudni exe-
kutor administruje vysilani povinného do prislusného zavo-
du, kontroluje vykon urc¢ené prace, v¢. poftu odpracovanych
hodin, a jeho chovani pfi vykonu trestu (dodrzovani pracov-
ni discipliny aj.). Soudni exekutor pritom nestoji ,za zady"
povinného, ale kontrola se provadi cestou soucinnosti se
zodpovédnou osobou ze zavodu, do néhoz byl povinny umis-
tén vykonu trestu.

Jak jiz bylo uvedeno, soudni exekutofi zajistuji kromé nu-
ceného vykonu exekucnich tituld také vefejny poiadek
a bezpecnost na soudech vSech stupiii. Jde o zajisténi bez-
pecnosti soudct, prisedicich a dalsich ti¢astniki soudnich
jednani, ochranu budov a jinych prostor soudu, predvadéni
osob, které se odmitaji navzdory piedvolani dostavit k sou-
du a také zajisténi bezpecnosti soudnich exekutort - vyko-
navateld pri provadéni exekuce. Soudni exekutori - ozbro-
jend straz jsou tak opravnéni napt. kontrolovat doklady
totoZnosti, provadét osobni prohlidky obéant, v pripadé
potreby (jsou-li splnény vSechny prisné predpoklady sta-
novené federalnimi zakony) uzivat donucovacich prostred-
ki a zbrani.

Zvlastni vykonu exekuc¢ni sluzby v Ruské federaci je oprav-
néni pro soudni exekutory vystupovat jako orgdn Cinny
v pfipravném trestnim fizeni, jedna-li se o podezreni ze spa-
chani sedmi taxativné vyjmenovanych skutkovych podstat
trestného ¢inu:

- neplnéni vyZivovaci povinnosti,

- zlovolné vyhybani se placeni uvéru,

- mareni ¢innosti ifednich osob,

- mareni ptripravného vysetrovaciho fizeni,

- pohrdani soudem, prozrazeni chranénych informaci,

- protizakonné ¢iny ve vztahu k sepsanému ¢i zajiSténému
majetku,

- mareni vykonu rozsudku, dfedniho rozhodnuti nebo jiné-
ho aktu soudu ¢i organu verejné spravy.
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VSechny tyto trestné ¢iny jsou bezprostiredné spojeny s tiko-
lem zabezpeceni verejného poradku na soudech. VySetiova-
ni trestnich ¢int provadi uredni osoby, které jsou pro danou
oblast specidlné vyskoleny a maji odpovidajici odborné kom-
petence.

Néplni Cinnosti soudniho exekutora je pochopitelné také
patrani po majetku povinného ¢i patrani po détech v ram-
ci exekucniho rizeni. Mimo samotné exekucni Fizeni, byt
z povéreni soudu, pak miZe probihat patrani po osobach
zUcastnénych na soudnim rizeni ¢i détech. Soudni exekutor
je v tomto pripadé opravnén kontrolovat doklady totoZnosti
obc¢ana ztotoznit osobu, dotazovat se ob¢ant, provadét vy-
slechy, zkoumat dokumenty, provadét prohlidku majetku,
prohliZet prostory, mistnosti a dopravni prostredky.

Federalni sluzba soudnich exekutori je odpovédnym orga-
nem za napliiovani mezinarodnich zavazkl Ruské federace
v oblasti patrani po nékterych osobach.

Zejména jde o zavazky plynouci u Haagské amluvy o ob¢an-
skopravnich aspektech mezinarodnich Unosd déti z roku
1980. Soudni exekutor tedy patra po détech protipravné
prevezenych do Ruské federace ¢i détech zde protipravné
drzenych. Takové patrani se provadi zejména na zakladé
soucinnosti s obany a ministerstvem Skolstvi a védy Ruské
federace.

Na zakladé Umluvy ¢lenskych zemi Spole¢enstvi nezavis-
lych stati o mezinarodnim patrani po osobach z roku 2010
provadi soudni exekutori cely komplex patracich opatieni
za Ucelem zjisténi zejména mista pobytu osoby vyhybajici
se vykonu soudniho rozhodnuti vydaného v civilnim rize-
ni, ¢i osoby vyhybajici se placeni pokuty uloZené jako trest
v trestnim fizeni. |
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20™ ANNIVERSARY
OF THE SLOVAK
CHAMBER OF
JUDICIAL
OFFICERS

This year we celebrated the 20" anniversary of the Slovak
Chamber of Judicial Officers. In April, my fellow Slovak colle-
agues’ minds were swirling with a range of various feelings:
from scepticism and the feeling that there actually was no-
thing to celebrate, to a feeling of pride that we have been able
to defend the existence of our profession for twenty years,
we have been able to establish its clear place in the judicial
system and make a substantial contribution to the enforce-
ment of rights and the rule of law.

I will avoid the cliché about mothers who finally got their
maintenance money thanks to your professionalism and ef-
fort. But providing elementary justice is one of the essential,
positive and, one could say, tangible aspects of our common
work. These are the moments when we realise that our work
has a meaning that is deeper than just ticking off a comple-
ted enforcement order.

[ personally have performed the job of a judicial officer for
16 years and I am one of the old hands of this profession in
Slovakia. I, too, have experienced the initial euphoria of the
first generation of judicial officers who felt a that major bre-
akthrough in the method of law enforcement had happened.
And I have also experienced times of struggle with politici-
ans, when judicial officers had to fight to simply survive. I
also recall the times when more and more tasks were being
imposed on judicial officers by the government, and I recall
how my colleagues, employees and I tried to get to grips with
these tasks.

Today, however, I feel renewed hope as forward-moving for-
ces in the Slovak legal community and leadership of the Mini-
stry of Justice are on the rise and undertaking the necessary
and long-postponed changes - changes that may transform
the work of judicial officers in Slovakia and give it new form
and content, changes that are in all respects paradigmatic,
not parametric. This is one of the reasons I have come here
today to say a few words about one of the most important
things in human life - hope.
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Although the history of Slovak and Czech judicial officers
is intertwined, the two countries have long lived their own
lives. The Czech and Slovak legal systems first directly tou-
ched each other in the first Czechoslovak Republic. Even af-
ter the Czechoslovak Republic was established, however, le-
gal dualism continued because the Czech lands adopted the
Austrian legal order, while Slovakia and Ruthenia followed
the Hungarian system of law. The two legal systems were
starting to become unifies through a new Code of Enforce-
ment when the process was disrupted by the 1938 Munich
Agreement and subsequent outbreak of World War II. In the
post-war period, we were again faced with two different le-
gal systems inherited from the past. As a result, the Code of
Enforcement was not really unified until after the political
changes of 1948.

Since the 1993 split of Czechoslovakia into two separate
countries, the Czech Republic and the Slovak Republic, each
country has been going its own way. And although our two
countries may be following different routes when it comes
to enforcement, they are both essentially going in the same
direction. As a result, the judicial officer in both countries is
a public official duly authorised and empowered by the go-
vernment to enforce court decisions. In terms of funding, it
is the responsibility of the judicial officer to run his or her
office. This model has its pros and cons. However, there is
one characteristic feature that is indisputable: it puts the
key powers and responsibility for the operation of the sys-
tem in the hands of politicians, who are the only ones with
legislative and executive powers.

Allow me to make one personal observation as somebody
who has been honoured to lead the Slovak Chamber of Judi-
cial Officers for a fourth year and has been closely following
the preparation of measures that directly impact upon our
professional lives.

In Slovakia, we have reached a stage at which the enforcea-

bility of law is no longer a philosophical category for judicial
experts to brood about in academic debates. To the contra-
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ry, it is a category that has a direct and major impact on the
economic life of our country. One of the fundamental ob-
jections, especially among business people and foreign in-
vestors but also among ordinary citizens, is the in fact poor
enforceability of the law. Efforts to strengthen it should,
therefore, be in the vital interest of our country’s political
representatives.

And here we are witnessing something that has developed
particularly in recent years and with the perception of the
world through mass media shortcuts. Instead of a respon-
sible approach to the sensitive issue of justice, we see poli-
ticians scoring cheap political points in their senseless du-
els with judicial officers. To a large extent this results from
tabloid thinking in our media-driven society, which is expo-
sed to the emotional stories of evicted families with the judi-
cial officer always playing the villain. And people look for a
hero who protects the victims from the villain.

I do not deny that judicial officers sometimes make errors.
Itis an extremely mentally challenging job, in which we are
encountered with other people’s misunderstanding, media
indignation, impatience on the part of creditors and aggre-
ssion on the part of debtors. And just as in any other group
of professionals, one will find black sheep in the flock. The-
se people do not perceive their work as a service to socie-
ty, but as a way to make money quickly and perhaps even
illegally. It is the task of our professional chambers to deal
as effectively as possible with such individuals, in our own
interest.

But instead of letting the self-cleaning mechanisms of the
professional organisations work, politicians step in. Biased
by media shortcuts, they skate on thin ice and try to make
up for their non-existent real political programmes by sup-
porting the media-fuelled witch hunt. Such trends are dan-
gerous, even if they emerge in marginal or directly extremist
political parties. They are incomparably more dangerous,
however, if they emerge in political parties that have assu-
med real responsibility for the country and its legal system.
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In Slovakia, for example, an expression meaning “a whip to
use on judicial officers” has recently become a popular cat-
chphrase that helps politicians to score points. Politicians
were falling over themselves to come up with proposals
to “rap the judicial officers on the knuckles”, “discipline
them” or “tighten up the rules of their existence”, to use
their own language. The political witch hunt finally resul-
ted in more and more specific obligations being imposed
on judicial officers and their offices. These, however, did
not originate in a meaningful professional debate accom-
panied by detailed knowledge of the issues; instead they
arose as arbitrary decisions somewhere at a “green table”,
with a severe impact on the daily practice of judicial offi-
cers. Simply consider the extension of the mandatory pe-
riod for archiving files to twenty years, the basic amount
immune from seizure raised from 60 to 100 percent of the
minimum subsistence level, the impossibility to levy en-
forcement on accessories of a claim recovered more than
three years after the enforcement order came into force,
and many other examples.

Fighting with politicians or the media is by definition a game
you cannot win. However, we should constantly make effort
to communicate, explain, call for a responsible attitude and
pursue our long-term priorities. A patient, professional,
matter-of-fact and well-articulated defence of the basic sys-
tem requirements will bear fruitin the long term. I promised
a few sentences about hope, so here is one concerning the
latest development in Slovakia.

Newly appointed Minister of Justice Lucia Zitiianska has he-
ard our long-term calls for the introduction of the electro-
nic random allocation of cases. For years we have explained,
in personal meetings and in the media, the benefits of this
system in terms of transparency, cost reduction, equal op-
portunities and the potential to curb corruption and clien-
telism. The amendment to the Code of Enforcement, which
is about to be submitted to Parliament, introduces among
many other substantial changes the electronic allocation of
cases based on the regional principle.
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Starting from July 1, following years of preparations, we
launched a central register of enforcement cases. We have
significantly advanced in electronic communication with
banks, various registers, local government authorities and
other organisations. The introduction of e-Justice should
gradually rid us of the infamous envelopes that our politici-
ans often complain about - forgetting that they themselves,
or their predecessors, imposed these administrative duties
on us.

Despite the fact that the current Slovak government has lar-
gely been a government of continuity and despite the fact
that the current Minister of Justice has already headed the
ministry in the past, there are perhaps glimmers of hope
on the horizon for Slovak judicial officers. There is no gua-
rantee that the changes in the pipeline will be delivered as
proposed. It may well happen that some of the innovations
will be rendered useless by our professional practice. And
we have no certainty as to what the ultimate impact of these
changes will be on the coherence, collegiality and professio-
nal honour of our community of judicial officers. After many
long years, however, we are looking to the future with hope.
As Dostoyevsky put it, “To live without hope is to cease to
live.”

Throughout Europe, the sky is clouding over the work of ju-
dicial officers in its forms to date. A glance at the neighbou-
ring countries reveals that the fight for judicial officers’ ri-
ght to work effectively is often changing into a struggle for
sheer existence. Apart from hope, therefore, we must not
forget that we have to fight the struggle for survival in these
new times for ourselves. |
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20. VYROCIE
EXISTENCIE
SLOVENSKE)
KOMORY
EXEKUTOROV

Tohto roku sme si na Slovensku pripomenuli 20. vyrocie
existencie Slovenskej komory exekutorov. Aj v mysliach slo-
venskych kolegov viril v aprili Siroky diapazon pocitov: od
skepsy, Ze vlastne nie je o oslavovat, po pocity hrdosti, Ze
sa nam pocas dvadsiatich rokov podarilo obhajit existenciu
exekutorského stavu, dat mu nezastupitel'né miesto v justic-
nom systéme a zasadnym spdsobom prispiet k vymozitel-
nosti prava a pravnemu Statu.

Nechcem skiznut do fraz o mamickach, ktoré sa vd'aka vasej
profesionalite a nasadeniu dostali kone¢ne k vyZzivnému. Ale
naplnenie zakladnej spravodlivosti patri k zdsadnym a pozi-
tivnym, takpovediac hmatatelnym aspektom nasej spoloc-
nej prace. To si momenty, ked’ vieme, Ze tato praca ma hlbsi
zmysel ako odskrtnutie uzavretého exeku¢ného pripadu.

Osobne vykonavam funkciu exekitora uz 16 rokov a radim
sa na Slovensku k matadorom tohto povolania. Aj ja som za-
zil pociatocnu eufériu prvej exekitorskej generacie, Ze sa
podaril zadsadny prelom v spdsobe vyméhania prava. Zazil
som aj Casy zapasu s politikmi, ked exekutorsky stav musel
bojovat’ o holé prezitie. Pamatam si aj momenty neustaleho
nakladania novych a novych povinnosti na exekutorov zo
strany Statu a vyrovnavanie sa mojich kolegov i vlastnych
zamestnancov s tymito tlohami.

Dnes vSak opat pocitujem novu nadej, ked sa do pohybu da-
vaju progresivne sily v slovenskej pravnej obci i vo vedeni mi-
nisterstva spravodlivosti a prichadzaja s tol'’ko potrebnymi
a dlho odkladanymi zmenami. Zmenami, ktoré mozu zmenit
poOsobenie exekutorov na Slovensku a dat mu novy obsah i for-
mu. Zmenami, ktoré st v kazdom ohl'ade paradigmatické, nie
parametrické. Aj preto som sem dnes prisiel povedat’ par slov
o jednej z najdolezitejsich veci v 'udskom Zivote - o nadeji.

Hoci je historia slovenskych a ¢eskych exekutorov preplete-
na, predsa len si obe krajiny dlho Zili vlastnymi Zivotmi. Ces-
ké a slovenské pravne systémy sa prvykrat priamo stretli az
v prvej Ceskoslovenskej republike. Aj po jej vzniku viak exi-
stoval pravny dualizmus, pretoZe ceské krajiny prevzali rak-
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usky pravny poriadok, kym Slovensko a Podkarpatska Rus
uhorsky. Zjednocovanie pravneho systému v oblasti exekucif
v podobe nového exekuc¢ného poriadku v roku 1938 pretrhla
Mnichovska dohoda a nasledne druha svetova vojna. V povoj-
novych rokoch sme sa opat potykali s dvoma réznymi prav-
nymi dedi¢stvami, a tak skuto¢né zjednotenie exekuc¢ného
pravneho poriadku priniesli azZ zmeny po roku 1948.

0d vzniku samostatnej Ceskej a Slovenskej republiky v roku
1993 ideme opat kazdy svojou cestou. V oblasti exeku¢ného
prava mozno s réoznymi zakrutami, ale v zasade rovnakym
smerom. Vysledkom je v oboch krajinach existencia sudneho
exekutora ako verejného Cinitela, Stadtom opravnenej a splno-
mocnenej osoby na vykonavanie sudnych rozhodnuti. V eko-
nomickej oblasti je zodpovednost za chod svojho tradu na
pleciach exekutora. Tento model ma svoje pozitiva i negativa,
jedna jeho vlastnost je vSak neodSkriepitel'na: dava zasadné
pravomoci i zodpovednost za chod systému do ruk politikov,
ktor{ ako jedini majti zdkonodarnd iniciativu a vykonnd moc.

Dovol'te mi jeden osobny postreh ako Cloveka, ktory ma tu
Cest uz Stvrty rok viest Slovensku komoru exekutorov a byt
tak blizko pri priprave opatreni, ktoré priamo ovplyviuju
nas profesny zivot.

Na Slovensku sme dospeli do Stadia, kedy vymozitel'nost
prava nie je filozofickou kategoériou, v ktorej by sa mohli
vitat justi¢né veli¢iny v ramci akademickych diskusii. Na-
opak, je kategoriou, ktord priamo a vyrazne ovplyviuje
hospodarsky zivot krajiny. Jednou zo zasadnych vyhrad
predovSetkym podnikatelov, zahrani¢nych investorov, ale
aj beznych obc¢anov, je totiz slaba vymozitelnost prava. Pra-
covat na jej posilneni by preto malo byt v Zivotnom zaujme
politickej reprezentacie krajiny.

A tu sme svedkami niecoho, ¢o priniesli najma posledné roky
a vnimanie sveta prostrednictvom medialnej skratky. Namies-
to zodpovedného pristupu k citlivej sfére justicie vidime na-
hananie lacnych politickych bodov na nezmyselnom suboji po-
litikov s exekutormi. Do vel'kej miery ide o vysledok medialnej
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a bulvarizovanej spoloc¢nosti, kde sa v dojemnych pribehoch
o vystahovanych rodinach exekutor automaticky nasadzuje do
roly lotra. A hl'ada sa hrdina, ktoré obete tohto lotra ochrani.

Nepopieram, Ze obcas dbdjde k chybdm na strane sudnych
exekuitorov. Je to praca mimoriadne psychicky narocng,
v ktorej sa stretavame s nepochopenim okolia, nevol'ou mé-
dif, netrpezlivostou opravnenych a agresivitou povinnych.
A v kazdej jednej profesnej skupine sa najdu aj Cierne ovce,
ktoré svoju pracu nevnimaju ako sluzbu spoloc¢nosti, ale ako
nastroj na rychle a mozno nelegalne obohatenie sa. Toto je
ulohou nasich komor, aby sme sa vo vlastnom zaujme s taky-
mito jednotlivcami ¢o najefektivnejsie vysporiadali.

Do hry vSak namiesto samocistiacich mechanizmov stavov-
skych organizacii vstupuju politici. Pod vplyvom medialnych
skratiek sa puistaji na Sikmu plochu a snazia sa absenciu re-
alneho politického programu nahradit medialne vda¢nym
pohonom na exekutorov. Takéto tendencie si nebezpecné aj
u okrajovych €i priamo extrémistickych politickych partaji.
Nepomerne nebezpecnejSie vsak je, ak s takymto pseudo-
programom pridu strany, ktoré prevzali skuto¢nd zodpo-
vednost za krajinu a jej pravny systém.

Na Slovensku sa napriklad v minulych rokoch stalo popular-
nym a body prinasajucom sloganom slovné spojenie ,Bi¢ na
exekutorov®. Politici sa predbiehali v navrhoch, ako exekut-
orom - ich slovami - ,klepnit po prstoch”, ,umravnit ich“
¢i ,sprisnit’ pravidla ich existencie”. Vysledkom politické-
ho pohonu boli vo findle nové a nové konkrétne povinnos-
ti sidnych exekutorov a ich dradov, ktoré sa vsak nerodili
v zmysluplnej odbornej diskusii, sprevddzané podrobnou
znalostou problematiky, ale ako nahodilé rozhodnutia nie-
kde za zelenym stolom, s vaznym dopadom na kazdodennu
exekutorsku prax. Staci spomenut napriklad povinnu dobu
archivacie spisov na dvadsat rokov, posunutie vysky zaklad-
nej nepostihnutelnej sumy zo 60 na 100 percent Zivotného
minima, nemoznost vykonat exekuciu na vymozenie prislu-
Senstva pohladavky viac ako tri roky od nadobudnutia vyko-
natelnosti exeku¢ného titulu a mnozstvo dalsich.
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Boj s politikmi ¢i médiami sa z principu neda vyhrat. O ¢o
sa vsak treba neustdle pokusat, je komunikacia, vysvetlova-
nie, apel na zodpovednost a sledovanie dlhodobych priorit.
Prave trpezliva, odbornd, vecna a dobre vyargumentovana
obhajoba zakladnych systémovych poziadaviek sa v dlhodo-
bom horizonte moze vyplatit. SI'ibil som niekol'’ko viet o na-
deji, nuz tu je ta z poslednych slovenskych realii.

Nova ministerka spravodlivosti Lucia Zitfianska vypoéu-
la nase dlhodobé volanie po zavedeni ndhodného elektro-
nického pridelovania exekucii. DIhé roky sme na osobnych
stretnutiach i v médiach objasnovali vyhody tohto systému
z pohladu transparentnosti, zlacnenia exekucii, rovnosti
Sanci pre exekutorské urady i obmedzenia moZnej korupcie
a klientelizmu. Novela exeku¢ného poriadku, ktord mieri
do parlamentu, okrem mnohych zasadnych zmien zavadza
i elektronické pridelovanie exekucii na krajovom principe.

0d prvého jula sme po rokoch priprav spustili centralny regi-
ster exekucii. Vyrazne sme pokrocili v elektronickej komuni-
kacii s bankami, r6znymi registrami, samospravou i dal§imi
organizaciami. Elektronizécia by nds mala postupne zbavit
legendarnych obalok, ktoré nam politici neraz vycitaju - len
zabudaju, Ze to boli oni sami, respektive ich predchodcovia,
ktori nam tieto administrativne povinnosti ulozili.

Napriek tomu, Ze sucasna slovenska vlada je do vel'kej mie-
ry vladou kontinuity, napriek tomu, Ze sicasnd ministerka
spravodlivosti uz v minulosti viedla tento rezort, svita snad’
slovenskym sidnym exekutorom na lepSie ¢asy. Nemame Zi-
adnu garanciu, Ze sa pripravované zmeny skuto¢ne presadia
v navrhovanej podobe. Nemdme ani istotu, Ze niektoré no-
vinky napokon nezmietne zo stola samotna prax. Nemame
istotu ani v tom, aky bude napokon dopad tychto zmien na
sudrznost, kolegialitu a stavovsku cest exekutorskej komu-
nity. Po dlhych rokoch sa vsak do budicnosti pozerame s na-
dejou. Ako totiz povedal Dostojevskij, ,zit bez nadeje zname-
na prestat zit"“.
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Nad pdsobenim sudnych exekutorov v ich doterajsich podo-
bach sazmraka po celej Eurdpe. Staci sa pozriet do okolitych
krajin, aby sme videli, Ze boj o pravo na efektivne pésobenie
exekutorov sa neraz meni na boj o ich holu existenciu. Popri
nadeji preto nesmieme zabudat na to, Ze svoj zapas o prezi-
tie v novych ¢asoch si musime vybojovat sami. |
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SECONDARY
ACTIVITIES

President Francoise, international and local guests, collea-
gues. On behalf of the heads of the National Chamber of Judi-
cial Officers of the Czech Republic,

I would like to thank you for accepting our invitation and for
your active participation in today’s conference.

As you have certainly already gathered, the issues involved
with ensuring excellence in judicial enforcement and other
functions provided by judicial officers and increasing officers’
authority as a service to the state and creditors are among the
fundamental questions that focus on improving officers’ ac-
tivities. Main priorities also include searching for other non
-enforcement activities for judicial officers to undertake and
fighting for a truly just tariff for judicial officers.

The presentations and discussions held here show thatamong
those attending the conference are people from countries
where by law, enforcement is performed as an exclusively pri-
vate or mixed, i.e., public-private, activity, as well as countries
where enforcement is carried out solely by public servants.

I believe that all forms of the implementation of enforce-
ment come together on a basic notion, which is speed, effici-
ency and low cost in the execution of judicial enforcement,
all while strictly observing the law and maintaining a high
level of professionalism among judicial officers and their
assistants.
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The main point of departure and basis for our activities
is primarily the Global Code of Enforcement, which em-
phasises creditors’ basic rights for efficient debt recove-
ry, the full responsibility of debtors for their own debts,
judicial officers’ right to just remuneration and reimbur-
sement for the costs of enforcement, including creditors’
duty to contribute to this reimbursement if such pay-
ments cannot be satisfied from the debtors’ assets, the
duty of the state to create all the necessary conditions
for judicial officers to perform their work effectively, and
legal protection for the judicial enforcement profession.

Only by ensuring the independence of judicial officers
in this manner can we prevent corruption and debtors
abusing their own situations in the pursuit of achieving
secondary political goals.

[ believe that the exchange of experience among foreign
partners, including methodologies on implementing indivi-
dual forms of debt recovery (regardless of whether the debt
isrecovered by a private judicial officer, as part of mixed pu-
blic-private enforcement, or exclusively by the state judicial
enforcement service), contributes to improving the quality
of our work.

The point of convergence remains our joint efforts towards
efficient and fair debt recovery based a just designation of
enforcement costs for all the parties to the enforcement pro-
ceedings.
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Allow me to express my personal belief that we shall regu-
larly meet at these and similar conferences and discuss all
the subjects that are important and interesting for us. You
will certainly also touch on these in informal discussions at
this evening’s social part of the conference.

Most of all I wish all of you much good health, professional
success and personal satisfaction. I believe that we are not
meeting for the last time here in the capital of the Czech Re-
public, the golden city of Prague.
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MIMOEXEKUCNI
CINNOSTI

Vazena pani prezidentko Francoise, vaZeni zahranicni a tu-
zems$ti hosté, vazené kolegyné, vazeni kolegové,

dovolte mi, abych Vam vSem z povéreni vedeni Exekutorské
komory Ceské republiky podékoval za piijeti naseho pozva-
ni a za Vasi aktivni Gc€ast na jednani dnesni odborné konfe-
rence.

Jak jste ziejmé sami postiehli, problematika kvalitniho za-
bezpeceni exekucni a dalsi Cinnosti soudniho exekutora
a zvySeni jeho autority jako sluZebnika statu a vériteld, se
radi mezi zdkladni otazky zabyvajici se zkvalitnénim jeho
¢innosti, pricemZ mezi hlavni priority lze fadit hledani dal-
sich, tedy mimoexekuc¢nich ¢innosti, soudniho exekutora
a boj za opravdu spravedlivy exekuéni tarif.

Z vystoupeni referujicich i do diskuse ptihlasenych hostt je
patrné, Ze na konferenci jsou zastoupeni ucastnici, v jejichz
domovskych statech je zdkonem ztizena bud vyhradné sou-
kromeé realizovana exekucni Cinnost, pripadné exekuc¢ni Cin-

nost smisena, tedy soukroma i statni, jakoz i exekucni Cin-
nost realizovana vyhradné statnimi zaméstnanci.

Jsem toho nazoru, ze vSechny formy realizovani exekucni
¢innosti se sjednocuji na zakladni tezi, kterou je rychlost,
efektivnost a nizka nakladovost provadéné exekuce, to vSe
za striktniho dodrzovani zakont a vysoce profesionalni ¢in-
nosti soudniho exekutora a jeho spolupracovnik.
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Hlavnim vychodiskem a podkladem nasi ¢innosti ndm bu-
diz predevsim Svétovy kodex vymahani, ktery akcentuje
zakladni pravo véritele na efektivni vymahani jeho pohle-
davky, plnou odpovédnost dluznika za jeho zavazky, pravo
soudniho exekutora na spravedlivou odménu a tihradu na-
kladl exekuce, véetné povinnosti véritele se na této thradé
podilet v piipadé, kdyZ tyto polozky nelze z majetku dluz-
nika uspokojit, povinnost statu vytvorit vSechny nezbytné
podminky pro efektivni Cinnost soudniho exekutora, a prav-
ni ochranou profese soudniho exekutora.

Pouze takovym zajiSténim nezavislosti soudniho exekutora
1ze zajistit prevenci korupce a zneuZiti situace dluznikd pro
jakékoliv vedlejsi politické cile.

Ke zkvalitnéni nasi prace podle mého nazoru prispiva pie-
devSim vyména zkuSenosti zahrani¢nich partnert, vcetné
metodiky provadéni jednotlivych zplisobli vymahani pohle-
davek, a to bez ohledu na to, zda pohledavka je vymahani

privatnim soudnim exekutorem, v ramci smiSené exekucni
cinnosti nebo vyhradné statni exekucni sluzbou.
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Priisec¢ikem nadale zlistane naSe spole¢na snaha o efektivni
a spravedlivé vymahani pohledavek, a to na podkladé pro
vSechny ucastniky exekuc¢niho rizeni spravedlivé urcenych
nakladl exekuce.

Dovolte mi, abych vyjadril osobni pfesvédceni, Ze se na téch-
to a obdobnych odbornych konferencich budeme setkavat
pravidelné a projedname pro nas vSechna diilezita a zajima-
va témata.

Ktém se zcela urcité dostanete i dnes na vecerni spolecenské
¢asti konference pri neformalnich rozhovorech. Preji Vam
vSem predevSim pevné zdravi, pracovni uspéchy i osobni

spokojenost. Véim, Ze se v hlavnim mésté Ceské republiky -
Zlaté Praze nesetkavame naposledy. |
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Global Code of Enforcement

GLOBAL CODE OF
ENFORCEMENT

PART 1 - FUNDAMENTAL PRINCIPLES
Article 1: Fundamental right to enforcement

Every creditor who is the holder of an enforceable title,
whether judicial or extra-judicial, has the right to effective
access to its enforcement in respect of his defaulting debtor,
subject to the conditions provided for by the law and without
prejudice to the reserve of those immunities from enforce-
ment provided for in national and international law.

This right is granted without discrimination and regardless
of the amount of the claim.

Article 2: The debtor is answerable for his debts on all
his goods

The debtor is answerable for his debts on all his goods whe-

rever these are to be found.

National laws can require the debtor to declare the extent of
his estate. They must provide for the applicable sanctions.

The debtor who deliberately organizes his insolvency makes
himself liable.

Article 3: Enforceable titles

Are enforceable titles, all court decisions with power of en-
forceability as well as those documents to which the law
grants the power of enforceability, in particular, authentic
instruments, arbitral decisions, and judicial transactions.

Article 4: The immediately enforceable nature

The beneficiary of an enforceable judgment shall not be
required to have recourse to other legal procedures to ob-
tain enforcement.

Article 5: Costs of enforcement

The costs of enforcement are payable by the debtor, but the
creditor must pay them in advance, except in those cases
provided for by the law (in particular for the payment of
maintenance).

In the event of the insolvency of the debtor, the costs are bor-
ne by the creditor.

83



legislation

Should the judge decide that the creditor has abused his
power to seek enforcement, he may direct the creditor to
pay the costs of enforcement and to compensate the loss
sustained by the debtor.

States must ensure that these enforcement costs are fixed,
predictable, transparent and reasonable.

They must make certain that these enforcement costs are fi-
xed, predictable, transparent and reasonable.

Article 6: Speed of enforcement

The enforcement must be carried out by the enforcement
agent or the judicial diligently and within a reasonable pe-
riod of time.

Article 7: Legal hours

Enforcement may not take place outside the legal hours de-
termined in accordance with the national law of the State of
enforcement.

Article 8: Service of the enforceable title and acts of en-
forcement

Every measure of enforcement must on pain of nullity be

preceded by the service or notification of the enforceable

title on the debtor in accordance with the procedures pro-

vided for by national law. Every act of enforcement must be

brought to the attention of the debtor.

Article 9: Access to information

States must make provision that all relevant bodies, both pu-
blic and private, shall disclose as quickly as possible to the
professionals instructed with enforcement all information
that they hold about the domicile, registered office or prin-
cipal place of business of the debtor, as well as about the ele-
ments constituting its assets. These bodies may not withhold
information by invoking professional confidentiality.

Article 10: Alternative or participatory enforcement
States must ensure that the professional instructed with the

enforcement has the option of adopting a consensual enfor-
cement procedure at the request of the debtor.
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In order to adapt the enforcement to the situation of the cre-
ditor and the debtor, states must allow the active participa-
tion of the parties to the enforcement.

Article 11: Reestablishment of the debtor

When it is necessary for the reestablishment of the debtor,
the states shall introduce procedures that make it possible
to settle the liabilities of the debtor.

Article 12: Use of new technologies

Acts of enforcement may be carried out using all forms of
support, including non-material ones, subject to the precau-
tions provided for by the national law of the state where the
enforcement is made.

Article 13: Assistance of the forces

of public order
The State must upon its responsibility guarantee the assi-
stance within a reasonable period of time the assistance
of the forces of public order to the professional persons
instructed with the enforcement of enforceable titles who
request same.

States must ensure that judicial officers and enforcement
agents are able in the context of the implementation of an
enforcement measure to enter the premises belonging to the
debtor or occupied by same even without his consent or in
his absence.

When the goods of debtor are to be found with a third party,
the authorization of a court to enter the premises is required.

Article 14: Transparency
States must ensure that the public is informed about the
measures of enforcement.

States must use the new technologies to allow cooperation
between enforcement professionals both internally and in-
ternationally.

The creditor must be able to keep himself informed of the

enforcement measure by using the new technologies where
applicable.
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Article 15: Extraterritoriality

Any measure that has effects of an extraterritorial nature
may only be implemented by a judicial officer or enforce-
ment agent of the State of the place of enforcement.

PART 2 - JUDICIAL OFFICERS AND
ENFORCEMENT AGENTS

Article 16: Specialization of judicial officers and enfor-
cement agents

Only ajudicial officer or an enforcement agent authorized by

the State may conduct an enforcement procedure in accor-

dance with national law.

Article 17: Obligations

The authorized agent or judicial officer is required to pro-
ceed with the required enforcement measures on every oc-
casion this is lawfully required of him, except in the event of
those impediments as provided for by law or for any other
cause justified by those reason which are left to the discre-
tion of the enforcement professional and in accordance with
the rules of professional ethics.

He is bound by professional secrecy.

Article 18: Professional status of enforcement agents
The persons instructed with enforcement must be made
subject to regulations governing their professional status
which guarantee the quality of the enforcement by deman-
ding a high level of legal qualification.

Enforcement agents and judicial officers must be required
to comply with obligations regarding initial training and li-
felong training.

Article 19: Professional ethics

States must take measures to define the rules of the pro-
fessional ethics of enforcement agents and judicial offi-
cers.
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Article 20: Professional discipline
A disciplinary procedure that complies with the rules of fair
process before an independent organ that decides in adver-
sarial proceedings must be installed.

The disciplinary sanctions must be defined and be proporti-
onal to the gravity of the errors committed.

The disciplinary decision may be appealed.

Article 21: Secondary activities

The professional status must allow judicial officers and en-
forcement agents to pursue secondary activities that are
compatible with their position.

In particular, they must be capable of being authorized to
proceed to the amicable collection of debts.

PART 3 - JUDICIAL AUTHORITIES

Article 22: Role of judges

Only a judge can rule on disputes arising from the enforce-
ment and order the measures necessary for its implementa-
tion at the request of one of the parties or of the enforcement
agent or judicial officer.

The judge to whom application is made by the debtor, an in-
terested third party, the enforcement agent or judicial offi-
cer or may suspend or cancel an enforcement measure shou-
1d a sound reason justify such.

Article 23: Timeframe for enforcement
The judge may amend the enforcement and grant a stay of
enforcement.

Article 24: Supervision of the activities of the enforce-
ment agent and the judicial officer
Exceptifthey are agents of the State, enforcement agents and
judicial officers perform their activities under the supervisi-
on of the Public Prosecutor, who may, where applicable, send

them an order to lend their assistance.
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The Public Prosecutor records all complaints formulated
upon the occasion of an enforcement measure.

PART 4 - PROVISIONS COMMON TO
ENFORCEMENT MEASURES

Article 25: Goods that cannot be seized
All goods can be seized subject to the exclusion of those
goods considered immune from seizure by national law.

In the event of a seizure of bank assets, a sum must be left
at the disposal of the debtor sufficient to ensure his and his
family’s subsistence, the amount whereof is determined by
law.

Article 26: Immunity

Cases of immunity must be clearly specified in national law,
particularly in respect of the state and public entities, as
well as in respect of diplomatic personnel.

Article 27: Proportionality of the enforcement measure

The enforcement measure must be proportional to the
amount of the claim. In the event of abuse, the creditor may
be directed to make reparations.

Article 28: Autonomy of the judicial officer and the
enforcement agent

The judicial officer or the enforcement agent autonomously

implements the measure most appropriate to the rights of

the creditor and the basic rights of the debtor.

Article 29: Flexibility of the enforcement measures
States must organize their enforcement systems by adapting
them to the interests of the creditor and the economic and
social situation of the debtor. For this reason, they must di-
versify the enforcement measures so that the judicial officer
or enforcement agent may choose among them in keeping
with the circumstances.

Article 30: Flexibility having regard for the nature of the
goods

States shall adapt the measures of execution to the legal sta-

tus of the seized assets.

Article 31: Enforcement in kind

When a judge directs to the performance or non-performan-
ce of an obligation, he must be able to accompany his judg-
ment with a constraint measure.
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Article 32: Enforcement on the person of the debtor or
his family

States shall ensure that enforcement on the person complies

with international Conventions, Charters and Declarations.

Imprisonment for civil debt is prohibited.

Enforcement on the members of the family of the debtor
must be prohibited and the primacy of the interests of the
child must be respected.

PART 5 - PROVISIONS COMMON TO
PROVISIONAL MEASURES

Article 33: Right to a provisional or conservatory
measure

Every creditor who shows relevant circumstances may ob-

tain authorization from the judge for the application of a pro-

visional or conservatory measure to ensure the protection

of his rights.

The creditor who is the holder of an enforceable title may im-
plement the provisional or conservatory measure without
the authorization of a judge.

Article 34: Procedure

A swift procedure must be established so that preservative
or provisional measures may be authorized by a judge. The
measures must be limited in time.

The procedure does not have to be adversarial. The person
in whose respect the measure is ordered must be able to dis-
pute it without delay and by a simplified means of applying
to the judge.

If the judge considers that the measure did not have merit,

the party which applied for and obtained the measure must
indemnify the other party in full.
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SVETOVY
EXEKUCNI KODEX

1. CAST - ZAKLADNI ZASADY

1. ¢lanek: Zakladni pravo na exekuci

Kazdy véritel, ktery je drzitelem exekucniho titulu, at
uz soudniho nebo mimosoudniho, ma pravo na efektivni
pristup k jeho vykonu/exekuci, pokud jde o jeho dluz-
nika v prodleni, a to za podminek, které stanovi zakon,
a aniz by byla dot¢ena nedotknutelnost exekuce stanove-
na platnymi vnitrostatnimi a mezinarodnimi pravnimi
predpisy.

Toto pravo je poskytovano bez diskriminace a bez ohledu
na vysi pohledavky.

2. ¢lanek: Dluznik je odpovédny za své dluhy na veske-
rém svém majetku

Dluznik je odpovédny za své dluhy na veskerém svém majet-

ku vSude tam, kde ho lze nalézt.

Vnitrostatni pravni predpisy mohou vyzadovat, aby dluznik
nahlasil rozsah jeho majetku. Tyto pravni predpisy musi sta-
novit platné sankce.

DluZnik, ktery amyslné zridi svoji platebni neschopnost, je
sam odpovédny.

3. clanek: Exeku¢ni tituly

Exekucnimi tituly jsou vSechna vykonatelna soudni rozhod-
nuti, stejné tak listiny, kterym zakon priznava silu vykona-
telnosti, zejména verejné listiny, rozhod¢i nalezy, a soudni
smiry.

4. ¢lanek: Okamzita vykonatelnost

Ten, ve prospéch kterého je vykonatelné rozhodnuti vyhla-
Seno, neni povinen se odvoldvat jinymi soudnimi fizenimi,
aby dosahl nuceného vykonu rozhodnuti /exekuce.

5. €lanek: Naklady exekuce

Naklady exekuce hradi dluznik, véritel vSak musi zaplatit
piedem, s vyjimkou ptipadl stanovenych zakonem (zejména
pokud jde o placeni vyzivného).

V pripadé platebni neschopnosti dluznika, nese naklady
véritel.
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V pripadé, Ze soudce rozhodne, Ze véritel zneuZzil svoji pra-
vomoc k vyhledani exekuce, soud mize naridit vériteli na-
hradu nakladl exekuce a ndhradu $kody zptsobenou dluz-
nikovi.

Staty museji zajistit, aby tyto naklady exekuce byly fixni,
predvidatelné, transparentni a primérené.

Musi zajistit, aby vSichni véritelé méli stejny pristup
k exeku¢nim opatfenim tim, Ze poskytnou pravni
podporu.

6. ¢clanek: Rychlost exekuce
Exekuce musi byt uskute¢néna soudnim exekutorem nebo
soudnim vykonavatelem v pfimérené 1hiteé.

7. clanek: Zakonné hodiny

Exekuce se nesmi konat mimo zakonné hodiny urcené v sou-
ladu s vnitrostatnimi pravnimi predpisy statu, ve kterém
probiha exekuce.

8. clanek: Soudni doruceni exekucniho titulu a exekuéni
tukony

Kazdému exeku¢nimu opatieni musi pod sankci neplatnos-

ti predchazet soudni doruceni nebo oznameni exekuc¢niho

titulu dluznikovi v souladu s postupy stanovenymi vnitro-

statnimi pravnimi predpisy. Kazdy akt exekuce musibyt dan

na védomi dluznikovi.

9. ¢clanek: Pristup k informacim

Staty musi stanovit, Ze vSechny prisluSné organy, verejné
i soukromé, oznami profesionadlim povérenym k exekuci,
v co nejkratsi dobé, veskeré informace, které maji o bydlisti,
obchodnim sidle podnikani nebo faktickém misté podnikani
dluznika, stejné jako poznatky ohledné jeho majetku. Tyto
organy nesmi odepfit informace tim, Ze stanovi profesni ta-
jemstvi k témto informacim.

10. ¢lanek: Alternativni nebo participa¢ni vymahani
Staty musi zajistit, aby profesional povéreny k exekuci mél
moznost na Zadost dluZnika upravit schvaleny zptisob k ve-
deni exekuce.
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Za uctelem ptizplsobeni exekuce k situaci vétitele a dluz-
nika, staty musi umoznit aktivni Géast ucastnikl na
exekuci.

11. ¢lanek: Obnova dluznika

Pokud je to nezbytné pro obnovu dluznika, musi staty
zavést postupy, které umoznuji vyporadat zavazky dluz-
nika.

Tento ¢lanek je zamyslen pro piipady, kde je dluznikem men-
$i podnik.

12. ¢lanek: Vyuzivani novych technologii

Exekucni ikony mohou byt provadény za pouziti vSech moz-
nych prostredkd, véetné téch nehmotnych, na néz se vzta-
huje opatfeni stanovené vnitrostatnimi pravnimi predpisy
statu, ve kterém exekuce probiha.

13. ¢lanek: Pomoc silou verejného poradku

Stat musi na svoji vlastni odpovédnost zarudit, zZe v pti-
mérené lhité zajisti pomoc silou verejného poradku pro-
fesiondlim povérenym k provedeni exekuce exekucnich
tituld.

Staty musi zajistit, aby byl soudnim exekutoriim a soudnim
vykonavatelim umoZnén v souvislosti s provadénim exe-
kuc¢niho opatieni vstup do prostor, které pattri dluznikovi,
nebo jim jsou obydleny, a to i bez jeho souhlasu, nebo v jeho
nepritomnosti.

Pokud se majetek dluznika nachdazi u tfeti osoby, je nutny
souhlas soudu ke vstupu do prostor téchto ttetich osob.

14. ¢lanek: Transparentnost iizeni
Staty musi zajistit, aby byla verejnost informovana o opatte-
nich v oblasti exekuce.

Staty musi vyuZzivat nové technologie tak, aby daly moZnost
spolupraci mezi profesionaly povérenymi k exekuci jak in-
terné, tak v mezinarodnim méritku.

Véritel musi byt schopen se sdm informovat o exekuc-

nich opatienich, v pripadé potfeby pomoci novych
technologii.
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15. ¢lanek: Exteritoriality

Kazdé opatieni, které ma ucinky extrateritorialni po-
vahy, mize byt provedeno pouze soudnim exekutorem
nebo soudnim vykonavatelem statu, ve kterém probiha
exekuce.

2. CAST - SOUDNI EXEKUTORI
A VYKONAVATELE

16. ¢lanek: Specializace soudnich exekutori a vykona-
vateli

Pouze soudni exekutor nebo vykonavatel povéreny statem

muZe vést exekuéni Fizeni v souladu s vnitrostatnimi prav-

nimi predpisy.

17. ¢lanek: Povinnosti

Opravnény zastupce nebo soudni exekutor je povinen postu-
povat s pozadovanymi exeku¢nimi opatienimi pokazdé, kdy
je to v souladu se zdkonem od néj poZzadovano, s vyjimkou
pripadt takovych prekazek, které jsou stanovené zakonem
nebo z jinych divodd, kterym je ponechdn prostor pro pro-
fesni zvazeni tak, aby bylo postupovano v souladu s pravidly
profesni etiky.

Je vazan profesnim tajemstvi.

18. ¢lanek: Profesni status osob, povéienych vykonem
rozhodnuti

Osoby, povérené vykonem rozhodnuti, musi podléhat pravni

regulaci, kterd urci jejich profesni status a zaruci kvalitu vy-

mahani; diraz musi byt kladen zejména na vysokou troven

kvalifikace téchto osob.

Osoby, povérené vykonem rozhodnuti, musi vyhovovat jak
pozadavklim na ziskani funkce, tak na pribézné nasledné
vzdélavani.

19. ¢lanek: Profesni etika

Clenské staty musi zavést opatieni k prijeti pravidel profes-

ni etiky osob, povérenych provadénim vykonu rozhodnuti.

20. ¢lanek: Profesni disciplina
Musi byt zFizen nezavisly organ, ktery rozhoduje dle za-
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sad spravedlivého procesu ve spornych ptipadech profes-
ni discipliny.

Disciplinarni sankce musi byt jasné stanoveny a musi spl-
novat zasady proporcionality k zavaznosti pochybeni.

Disciplindrni rozhodnuti mohou ptripoustét odvolani.

21. ¢lanek: Dalsi ¢innost

Profesni status mus{ umoziovat osobam, povérenym vyko-
nem rozhodnuti, vykon dalsi ¢innosti, kterd je v souladu s je-
jich postavenim.

Zejména musi byt témto osobam umoznéno provadét narov-
nani ve vécech, souvisejicich s vymahanim pohledavek.

3. CAST - SOUDNI ORGANY

22. ¢lanek: Role soudcii

Ve vécech sporti, vzniklych p¥i vykonu rozhodnuti, miize
rozhodovat vyhradné soudce; stejné tak milZe pouze
soudce ptijmout opatfeni k jejich zavedeni, a to jak na za-
dost kterékoli strany vcetné osob, provadéjicich vykon
rozhodnuti.

Soudce, ktery je pozadan dluznikem, zicastnénou tieti stra-
nou ¢i osobou provadéjici vykon rozhodnuti, mtze odloZit ¢i
prerusit vykon rozhodnuti pouze za predpokladu, Ze k tomu
existuje zasadni divod.

23. élanek: Casovy ramec pro vykon rozhodnuti
Soudce miiZe pozménit ¢i pozastavit pribéh vykonu rozhod-
nuti.

24. ¢lanek: Dohled nad ¢innosti osob, provérenych vyko-
nem rozhodnuti

S vyjimkou piipadt, kdy jde o statni vykonavatele, provadéji

osoby povérené vykonem rozhodnuti svou ¢innost pod do-

hledem statniho zastupce, ktery si v odivodnénych ptipa-

dech mlzZe vyZadat jejich soucinnost.

Statni zastupce zaznamendava vSechny stiZnosti, které jsou
podany v souvislosti s vykonem rozhodnuti.
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4. CAST - USTANOVENI SPOLECNA PRO JED-
NOTLIVE KROKY VYKONU ROZHODNUTI

25. ¢lanek: Nezabavitelné piredméty

Pri vykonu rozhodnuti mohou byt zabaveny vSechny véci
s vyjimkou téch, které jsou z vykonu vyiaty pravnim radem
daného statu.

V pripadé zajisténi bankovnich ¢t musi byt dluzniku po-
nechdana k dispozici takova ¢astka, ktera zajisti Zivotni mini-
mum dluzniku a jeho rodiné, kdyz tato ¢astka je definovana
pravnim fadem daného statu.

26. clanek: Imunita

Pripady, na které se vztahuje imunita, musi byt jasné speci-
fikovany pravnim radem daného statu, zejména s ohledem
na stat a statni subjekty, jakoz i s ohledem na diplomaticky
personal.

27. ¢lanek: Primérenost jednotlivych kroku pfi vykonu
rozhodnuti

Jednotlivé kroky pii vykonu rozhodnuti musi byt pfiméiené

vys$i vymahaného dluhu. V pripadech nepfimérenosti mize

byt vériteli natizeno zajisténi napravy.

28. ¢lanek: Nezavislost osob, provérenych vykonem roz-
hodnuti

Osoby, provérené vykonem rozhodnuti, provadéji svou Cin-

nost nezavisle s ohledem na prava véritele a zakladni prava

dluZnika.

29. ¢lanek: Flexibilita jednotlivych soucasti vykonu roz-
hodnuti

Clenské staty musi ptizplisobit své systémy vykonu rozhod-
nuti zajmim veéritele a ekonomické a socialni situaci dluz-
nika. Z toho diivodu mus{ byt mozZnosti vykonu rozhodnuti
dostatecné diverzifikovany, aby mohly osoby, provadéjici
vykon rozhodnuti, volit jednotlivé kroky s ohledem na okol-
nosti konkrétniho pripadu.

30. ¢clanek: Flexibilita s prihlédnutim k povaze véci

Clenské staty musi prizpisobit moznosti vykonu rozhodnuti
pravnimu statusu zabavovanych véci.
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31. clanek: Vécné plnéni vykonu rozhodnuti
Naridi-li soudce plnéni ¢i neplnéni zavazku, musi byt schopen
se svym rozhodnutim spojit i prislusna omezujici opatreni.

32. ¢lanek: Vykon rozhodnuti na osobé dluznika ¢i jeho
rodiné

Clenské staty musi zajistit, aby vykon rozhodnuti na osobach

probihal v souladu s mezinarodnimi smlouvami, dohodami

a imluvami.

Trest odnéti svobody pro dluhy se nepripousti.

Vykon rozhodnuti na ¢lenech rodiny dluznika je zapovézen
a zajmy ditéte musi byt prvoradé.

5. CAST - USTANOVENI SPOLECNA PRO
PREDBEZNA OPATRENI

33. ¢lanek: Pravo na predbézna ¢i zajiStujici opati-eni
Kazdy véritel, ktery prokaze opravnéné zajmy, mize ziskat
od soudce souhlas s predbéznym nebo zajisStujicim opatte-
nim k posileni ochrany jeho prav.

Vétitel, ktery drzi vymahatelny titul, miZe realizovat
predbézné Ci zajiStujici opatfeni i bez souhlasu soudce.

34. ¢lanek: Rizeni

Rizeni o schvaleni pfedbéZnych &i zajistujicich opatienich
soudcem musi probihat dostatecné rychle. Uvedena opatie-
ni musi byt casové omezena.

Rizeni nemusi byt sporné. Osoba, s ohledem na niz byla opat-
reni narizena, musi vznést pripadnou namitku soudci bez-
odkladné a ve zjednoduSeném Fizeni.

Vyhodnoti-li soudce provedena opatrenijako bezucelna, pak

strana, na jejiz zadost byla opatieni zavedena, je povinna
druhou stranu plné odSkodnit. |
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CEPEJ GUIDELINES

Guidelines for a Better Imple-
mentation of the Existing Coun-
cil of Europe’s Recommendati-
on on Enforcement

European Commission on the Efficiency
of Justice (CEPEJ)

Strasbourg, 17 December 2009; CEPE](2009)11REV2; adop-
ted by the CEPE] at its 14 plenary meeting (Strasbourg, 9-10
December 2009)

INTRODUCTION
Methodology

1. At the Council of Europe’s Third Summit (Warsaw, May
2005), the Heads of State and Government undertook to
“make full use of the Council of Europe’s standard-setting
potential and promote implementation and further deve-
lopment of the Organisation’s legal instruments and mecha-
nisms of legal co-operation”. Atthis summit, it was decided
to “help member states to deliver justice fairly and rapidly”.

2. As the Secretary General of the Council of Europe under-
lined already in October 2005, the enforcement of judici-
al decisions is an essential element in the functioning of
a state based on the rule of law. It constitutes a serious
challenge both at national and European level (CM/Moni-
tor(2005)2 of 14 October 2005).

3. This statement, as confirmed by the relevant case-law of
the European Court of Human Rights (ECtHR), and pro-
blems in the enforcement of its judgments, as well as the
work of the CEPE], inclined the Committee of Ministers
to dedicate a monitoring process to the enforcement of
national judicial decisions. CEPE] has also taken into ac-
count important developments in the case law of ECtHR
since the drafting of Recommendation Rec(2003)17 of the
Committee of Ministers to member states on enforcement.

4. The CEPE], whose statute includes the objective of faci-
litating the implementation of the Council of Europe’s in-
ternational legal instruments concerning efficiency and
fairness of justice, included enforcement of judicial de-
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cisions into the list of its priorities’. As a first step, the
CEPE] commissioned an in-depth study relating to the is-
sues of enforcement in member states, in order to gain a
better understanding of how this works and to facilitate
the application in practice of the relevant Council of Euro-
pe standards and instruments. The study, carried out by
the legal scholars of the University of Nancy (France) and
the Swiss Institute of Comparative Law (Lausanne)?, pro-
posed a set of guidelines intended to facilitate the applica-
tion of the principles contained in the Council of Europe
recommendations?.

. Asasecond step, the CEPE] created a working group on en-

forcement of judicial decisions (CEPE] GT-EXE)*, in charge
of elaborating Guidelines for effective application of the
existing Council of Europe standards. On the basis of the
proposals made in the In-Depth Study, each member of the
Working group drafted a paper addressing a definite set
of issues relating to the future Guidelines. The CEPE] then
mandated a scientific expert, M. Julien LHUILLIER (Fran-
ce), to carry out the synthesis of the elaborated briefs.

Principles and Objectives of Enforcement

6.

1
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For the rule of law to be maintained and for court users
to have confidence in the court system, there needs to be

In this context it noted the important number of cases brought
before the ECtHR highlighting different enforcement problems in
a number of countries, in particular in civil cases against the state
or state enterprises, and the complexity of the remedial actions
required, involving e.g. simplifications of enforcement procedu-
res, improvement of budgetary procedures and internal control,
improving possibilities of freezing or seizing accounts or other
assets of defaulting authorities or companies, the functioning of
enforcement services. Many of these problems are followed in the
context of the Committee of Ministers supervision of the execution
of the ECtHR’s judgments.

J. LHUILLIER, D. LHUILLIER-SOLENIK, G. NUCERA, J. PASSALA-
CQUA, Enforcement of Court decisions in Europe, CEPE] Studies
n°8, Council of Europe, 2008, 140 p.

Recommendation Rec(2003)16 of the Committee of Ministers to
member states on the execution of administrative and judicial
decisions in the field of administrative law; Recommendation
Rec(2003)17 of the Committee of Ministers to member states on
enforcement.

The CEPE] GT-EXE is composed as followed: Mr Andrei ABRAMOV
(Russia), Mr Karl-Heinz BRUNNER (Germany), Mr Fokion GEORGA-
KOPOULOS (Greece), Mr Geert LANKHORST (the Netherlands),

Ms Ana LOVRINOV (Croatia), Mr John Marston (United Kingdom).
The following have also attended the meetings of the Group: Mr
John STACEY (United Kingdom) and Mr Georg STAWA (Austria) for
the CEPE] and Mr Léo NETTEN and Mr Mathieu CHARDON for the
international Union of Judicial Officers (UIH]J).

effective but fair enforcement processes. However, enfor-
cement may only be achieved where the defendant has the
means or ability to satisfy the judgment.

7. Enforcement should strike a balance between the needs of
the claimant and the rights of the defendant. Member sta-
tes are encouraged to monitor enforcement procedures,
control court management and take appropriate actions
to ensure procedural equality of the parties.

. The enforcement process should be sufficiently flexi-

ble so as to allow the enforcement agent a reasonable
measure of latitude to make arrangements with the de-
fendant, where there is a consensus between the clai-
mant and the defendant. Such arrangements should be
subject to thorough control to ensure the enforcement
agent’s impartiality and the protection of the claimant’s
and third parties’ interests. The enforcement agent’s
role should be clearly defined by national law (for exam-
ple their degree of autonomy). They can (for example)
have the role of a “post judicial mediator” during the en-
forcement stage.

Court Processes

10

11.

12.

. Member states should take measures to ensure that in-

formation is available on the enforcement process and
there is transparency of the activities of the court and
those of the enforcement agent at all stages of the pro-
cess, provided that the rights of the parties are safegu-
arded.

. Notwithstanding the role of the court in the enforce-
ment process, there should be effective communication
between the court, the enforcement agent, the claimant,
and the defendant. All the stakeholders should have ac-
cess to information on the ongoing procedures and their
progress.

Member states should provide the potential parties to
enforcement procedures with information on the effi-
ciency of the enforcement services and procedures, by
establishing performance indicators against specified
targets and by indicating the time different procedures
might take.

Each authority should provide for the adequate su-
pervision (having regard to any relevant case law of
the EctHR) of the enforcement process and should bear
responsibility for the effectiveness of the service. Ac-
countability may be achieved by management reports
and/or customer feedback. Any reports should allow
for verification that the judgment has been executed or
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(if not) that genuine efforts have been made within a
reasonable time whilst respecting the equality of the
parties.

I. PREPARATION OF ENFORCEMENT

1. Accessibility of enforcement services
1.1. Distribution of enforcement services

13. The geographical distribution of enforcement agents
within a country should ensure the widest possible co-
verage for all potential parties. Within a single mem-
ber state, when different authorities are tasked with
taking action in different areas of enforcement (i.e. the
judge responsible for enforcement and treasury offici-
als), it is important to pay close attention to the dis-
tribution, both geographical and case-type, of all the
authorities concerned. Every part of the jurisdiction
should have adequate coverage for each type of enfor-
cement activity.

14. Where enforcement agents carry on their profession as a
private practice, member states should ensure that there
is sufficient competition and clearly defined geographi-
cal competence.

1.2. Language Used

15. Measures should be taken to ensure that the parties are
able to understand the process of enforcement in which
they are involved, and, where possible, have the option
of participating in the proceedings without the need for
legal representation. To this effect, the enforcement pro-
cesses and legislation should be rendered as clear and
comprehensible as possible (i.e. by creating plain-lan-
guage versions of legislation, enforcement handbooks,
by reducing the time of contact the parties need to have
with the court both in person and by correspondence,
etc.).

1.3. Availability of stakeholders involved in the
enforcement procedure

16. All of the stakeholders that are likely to be involved
in enforcement processes (police, experts, translators,
interpreters, local authorities, risk insurers, child
care experts, etc.) should have sufficient legal status
to help the enforcement agent and should be promptly
available, in case their help is necessary for the enfor-
cement of a judgment. Social workers should be par-
ticularly available in cases where children or other
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vulnerable persons are concerned by the enforcement
procedure.

2. Notices to parties and third parties

17.

18.

19.

20.

21.

22.

Notices to parties concerning the enforcement of judi-
cial decisions or enforceable titles or notarised or other
documents are an essential aspect of the law of enforce-
ment. Due notification of parties is a necessary element
of a fair trial, in the sense of Article 6.1 of the European
Convention on Human Rights.

The member states may draw up standard documents
to notify parties. These standard documents could re-
late to the different stages in the enforcement process
and to any possible remedies allowing enforcement to be
challenged. They could have the following purposes:

- notifying the defendants of the consequences of enfor-
cement (including the cost of enforcement) and of the
costs of a failure to comply with a decision ordering
them to pay;

- notifying the defendants of the enforcement measures
to be taken against them, as they are implemented, so
as to enable the defendant to comply with or, where
applicable, challenge each measure;

- keeping the claimants fully informed of the stages rea-
ched by the enforcement procedure;

- notifying the third parties to ensure, firstly, that their
rights are upheld and, secondly, that they are able to
fulfil any obligations incumbent on them and to be
aware of the consequences of a failure to comply.

Notification in all cases should encourage the defendant
to comply with the court order voluntarily and include
a warning that in case of non-compliance enforcement
measures could be used, including, if appropriate,
further costs may be applied.

It should be possible to entrust enforcement agents with
the service of notices. To this end, member states should
determine conditions for a secure method for the service
of documents.

Where notices generate rights or obligations, it is the
duty of the enforcement agent to ensure that the parties
are served with adequate notice in a timely manner.

Where the defendant’s assets are to be sold at a public
auction following their seizure, potential buyers should
be notified in advance by efficient means of communica-
tion, guaranteeing rapid dissemination of information to
the broadest possible public, while safeguarding the de-
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fendant’s privacy. Member states should propose mini-
mum dissemination standards taking account of the na-
ture of assets, their estimated value and the date of sale.

3. Enforceable Title: Definition and form of the title

23. National legislative framework should contain a clear de-
finition of what is considered an enforceable title and the
conditions of its enforceability.

24. Enforcement titles should be drafted in clear and com-
prehensible way, leaving no opportunity for misinterpre-
tation.

4. Enforcement agents
4.1. Qualification requirements

25. For the fair administration of justice, it is important that
the quality of enforcement should be guaranteed. Mem-
ber states should accredit enforcement agents only if
the candidates concerned are of a standard and training
commensurate with the complexity of their tasks. A high
quality of training of professionals is important for the
service of justice and to increase the trust of users in
their justice system.

26. Enforcement agents should also be required to follow
compulsory continuous training.

27.1tis recommended that links be forged between national
training institutions. Member states should ensure that
enforcement agents are given appropriate training curri-
cula and should set down common minimum standards
for instructors in the different member states®.

28. Initial and continuous training could encompass:

- the principles and objectives of enforcement;

- professional conduct and ethics;

- stages in the enforcement process;

- the appropriateness, organisation and implementation
of enforcement measures;

- the legal framework;

- role-playing and practical exercises as appropriate;

- assessment of trainees’ knowledge;

5 The CEPE] could be tasked with setting up a working group on

training on enforcement, comprising practitioners, instructors and
representatives of member states or international organisations.
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- international enforcement of judicial decisions and
other enforceable titles.

4.2. Organisation of the profession and enforcement
agent’s status

29. With a view to good administration of justice, it is desi-
rable that enforcement agents should be organized in a
professional body representing all members of the pro-
fession, thereby facilitating their collective representati-
on and the gathering of information.

30. Within the member states which have established pro-
fessional organisations of enforcement agents, member-
ship of this representative body should be compulsory.

31. Enforcement agents’ status should be clearly defined so
as to offer potential parties to enforcement procedures
a professional who is impartial, qualified, accountable,
available, motivated and efficient.

32.Where enforcement agents are state employees, they
should enjoy appropriate working conditions and suffi-
cient human and material resources. For example, ena-
bling staff to work with access to functioning modern
communication and IT equipment (computers, telepho-
nes, fax machines, Internet connections, job-specific
upgradeable IT systems) and with appropriate means of
transport sufficient to allow them to perform their role
as effectively as possible.

4.3. Rights and obligations

33. Enforcement agents, as defined by a country’s law, shou-
1d be responsible for the conduct of enforcement within
their competences as defined by national law. Member
states should consider giving enforcement agents sole
competence for:

- enforcement of judicial decisions and other enforceab-
le titles or documents, and

- implementation of all the enforcement procedures pro-
vided for by the law of the state in which they operate.

34. Enforcement agents may also be authorized to perform
secondary activities compatible with their role, tending
to safeguard and secure recognition of parties’ rights
and aimed at expediting the judicial process or reducing
the workload of the courts. These may be, among others:

- debtrecovery;

- voluntary sale of moveable or immoveable property at
public auction;
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35.

36.

- seizure of goods;

- recording and reporting of evidence;

- serving as court ushers;

- provision of legal advice;

- bankruptcy procedures;

- performing tasks assigned to them by the courts;
- representing parties in the courts;

- drawing up private deeds and documents;

- teaching.

Enforcement agents should be obliged to perform their
role whenever they are legally required to do so except
in cases of impediment or where they are related by blo-
od or marriage to a party. Enforcement agents should be
precluded from being assigned disputed rights or actions
in cases with which they are dealing.

Where enforcement agents are independent professi-
onals, they should be obliged to open a non-attachab-
le account specifically intended for depositing funds
collected on behalf of clients. This account should be
subject to inspection. They should also be required to
take out professional and civil liability insurance. En-
forcement agents should benefit from social insurance
cover.

4.4. Remuneration

37.

Where enforcement agents are state employees, the
state should ensure that they receive appropriate re-
muneration, particularly in the light of their level of
training, experience and the difficulties inherent in
their task.

4.5. Ethics and professional conduct

38.

Enforcement agents should be subject to clearly stated
rules of ethics and conduct, which could be set out in pro-
fessional codes of conduct. These codes of conduct shou-
1d inter alia contain professional standards regarding:

- informationtobegivento parties by enforcementagents
concerning the enforcement procedure (grounds of ac-
tion, transparency and clarity of costs, etc.),

- therules governing the formulation of notices to parties
(enforcement agents’ social role, duty of advice, etc.),

- professional ethics (behaviour, professional secrecy,
ethical criteria governing the choice of actions, etc.),

- smooth enforcement (predictability and proportiona-
lity of costs and lead-times, co-operation between en-
forcement services, etc.),

- procedural flexibility (autonomy of enforcement
agents, etc.).

IV/2016

CEPEJ] Guidelines

II. REALISATION OF ENFORCEMENT
1. Information about defendants and assets
1.1. Information accessible to the claimant

39.1n order to ensure the claimant’s right to adequate assi-
stance to the enforcement proceedings, the latter shou-
1d be allowed to access public registers so that they can
confirm essential information about the defendant, such
as information identifying the defendant and his where-
abouts for enforcement purposes and the data accessible
through public registers (i.e. land registers, court regis-
ters of companies, etc.) subject to the freedom of infor-
mation and data protections laws of the national state.

The aforementioned data should be available to the claimant
upon a written request and upon production of sufficient
proof of interest (i.e. judgment or another enforceable title).

1.2. Information accessible to the enforcement agent

40. So that enforcement agents may produce an estimate of
costs and ensure that any measures taken are proporti-
onate to those costs, member states should allow them
speedy and preferably direct access to information on
the defendant’s assets. Member states are encouraged
to consider making such information available to the en-
forcement agent by Internet through a secured access, if
possible.

41. In order to prevent the defendants from avoiding enfor-
cement by relocating their assets, member states are
encouraged to establish a unique multi-source restric-
ted access database about debtor’ attachable assets (i.e.
ownership rights over a vehicle, real estate rights, payab-
le debts, tax returns, etc.). Member states should provi-
de the database with an acceptable level of security, with
respect to the risks incurred. Access of the enforcement
agent to the database should be restricted to that data
pertaining to the pending enforcement procedure and be
subject to thorough control. Member states should pro-
vide the defendants with effective legal means to ensure
that any inquiry about their personal assets is justified.

42. Co-operation between the various organs of state and
private institutions, subject to compliance with the data
protection legislation, is essential for enabling a speedy
access to the multiple-source information on defendants’
assets. Protocols and uniform procedures should be
drawn up to ensure inter-departmental co-operation, on
one hand, and cooperation between these departments
and enforcement services, on the other hand.
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1.3. The duty to provide information

43. All state bodies, which administer databases with infor-
mation required for efficient enforcement, should have
a duty to provide the information to the enforcement
agent, within an agreed time-limit if such information is
compatible with data protection legislation.

1.4. Data protection

44. 1t is recommended that national legislation on personal
data protection should be scrutinized in case it needs
to be adapted to allow for efficient enforcement proce-
dures.

45. Enforcement agents must bear a responsibility for
maintaining confidentiality when secret, confiden-
tial or sensitive information comes to their attention
in the course of enforcement proceedings. In case of
a breach of this duty, measures of disciplinary liabili-
ty should be applicable, along with civil and criminal
sanctions.

1.5. Multiple use of information

46. Member states are invited to consider allowing enfor-
cement agents to reuse information on the defendant’s
assets in subsequent procedures that involve the same
defendant. The reuse of information should, however,
be subject to a clear and precise legal framework (i.e.
setting strict timeframes for data retention, etc.).

2. Costs of enforcement
2.1. Regulation of costs

47. Each member state is encouraged to introduce regulati-
ons governing the level of enforcement costs to ensure
effective access to justice notably through legal aid or
schemes allowing for the waiver of costs or a postpone-
ment of their payment, where such costs are likely to fall
to the parties. The parties should be protected to ensure
that they will pay only the costs determined by law.

48. Where, within the same member state, there are en-
forcement agents working in both the private and pub-
lic sector, the state should avoid any discrimination in
terms of the costs for the debtor between enforcement
agents of different status but equal competence.

49. Member states should introduce a procedure where-

by parties may challenge the costs of the enforcement
agents.

96

2.2. Transparency of enforcement costs

50. Where enforcement costs are likely to fall to the par-
ties, the member states should ensure that the latter
are informed as fully as possible about the enforce-
ment costs (enforcement fees and the performance
fees due upon successful completion). This informati-
on should be made available to the parties not only by
the enforcement agent but also by the courts, consu-
mer organisations, procedural codes or via the official
Internet sites of the judicial and professional autho-
rities.

51.In recognition of the growing mobility of persons and
services in Europe, there is an increasing need for inter-
national enforcement of court decisions. The transpa-
rency of enforcement costs should therefore go beyond
mere domestic level: member states should agree to set
up a data base of the amounts charged for the procedural
acts most frequently performed and make it as broadly
available as possible, with the aim of giving persons in
other member states access to each country’s structure
of charges®.

2.3. Clarity and predictability of enforcement fees

52. Enforcement fees should be public. Member states are
encouraged to require that any procedural document
clearly indicate the amount of the action and provide for
sanctions in the event of non-compliance (i.e. invalidity
of documents failing to comply with the requirement,
etc).

53. Where the defendant’s financial situation is known to
the enforcement agent and he recommends a particu-
lar enforcement process he should inform the claimant
about the type of action envisaged and the likely resul-
ting costs at the beginning of and at each stage in the
procedure.

54. The clarity of fees is a factor in the transparency of en-
forcement costs. In order to be as intelligible as possible,
the fee for an action should depend on a limited number
of factors. The fee should be set out in the regulation as
simply, clearly and concisely as possible.

5 Under the auspices of the Council of Europe and possibly in conjun-
ction with other international organisations, the CEPE] could be
tasked with identifying the data to be collected.
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55.

When setting enforcement fee tariffs, member states
should exchange their experiences and consider the
need to take certain factors into account, such as the
amount of the debt, any particular urgency and the
difficulties that the enforcement agent is likely to en-
counter.

2.4. Relevance of taking action

56.

57.

58.

59.

The ultimate cost of enforcement should be in due pro-
portion to the remedy sought. Member states should en-
deavour to provide an effective enforcement procedure
for all level of debts, either large or small.

It is the responsibility of the enforcement agent to take
all reasonable and necessary steps in enforcement and
to decide which enforcement action is most appropriate.
Where costs are considered irrelevant or wrongfully in-
curred, these costs should be borne by the enforcement
agent.

Member states which grant legal aid should verify the
relevance of the costs incurred, so that the community
does not have to bear unjustified costs.

Where an enforcement agent has a duty to offer proper
advice, he/she should be required to explain clearly to
claimants their situation and the relevance of the action
they suggest be taken.

2.5. Allocation of enforcement costs

60.

61.

Enforcement fees should be borne by defendants, whe-
re he or she is solvent, together with the possibility of a
performance fee borne by the claimant. Where the de-
fendant is insolvent, the enforcement fees should be paid
by the claimant.

Where enforcement is deemed to be wrongful or irregu-
lar, liability for the costs should be borne by the persons
or the bodies responsible for the wrongful or irregular
act.

2.6. Legal aid

62.

In order to guarantee access to justice, legal aid sche-
mes, or alternative funding schemes, should be avai-
lable to claimants who are unable to pay enforcement
fees (i.e. by means of state funding or by remitting the
fees). Where legal aid is granted, the state may, if con-
sidered just, avail itself with mechanisms allowing
it to recover its outlay from the proceeds of enforce-
ment.
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3. Timeframes and reports

3.1. Timeframes for enforcement procedures

3.1.1. Reasonable and foreseeable time limits

63.

64.

65.

The time lines for enforcement procedures should be re-
asonable and member states should not impose any arbi-
trary cut-off deadlines for enforcement to end.

Member state should set forth clear and precise criteria
regarding the reasonable nature of the duration, which
could vary according to the nature of the case and the
type of action requested.

In view of the importance of being able to foresee
the length of enforcement proceedings from the po-
int of view of legal certainty, member states should
consider establishing publicly accessible statistical
databases enabling the parties to calculate the likely
duration of the different enforcement measures po-
ssible in domestic legislation (i.e. attachment of sa-
lary, attachment of bank assets, and attachment of
vehicle). The databases should be compiled in colla-
boration with enforcement professionals and should
be made as broadly available as possible, with the aim
of giving persons in other member states access to
each country’s structure of duration so comparisons
can be made.

3.1.2. Factors of smooth and prompt enforcement

66.

67.

68.

At the stage of the enforcement of decisions, swift (such
as e-mail) communication between the court, the enfor-
cement agents and the parties should be possible.

Member states should ensure that the legal framework
of enforcement is not unnecessarily prolonged. Member
states are encouraged in particular to take measures to
ease the procedural enforcement framework to give en-
forcement agents the necessary autonomy to choose for
themselves, without prior authorisation, the procedural
steps that are the most appropriate for the case in ques-
tion.

Member states should also ensure that the defen-
dant can take action to challenge enforcement mea-
sures within a reasonable timeframe, provided this
does not unjustifiably halt or delay the enforcement
proceedings; for example where a defendant wishes
to appeal a decision, machinery should be in place to
allow him to provide security for the protection of the
claimant.
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69. Member states should provide for an accelerated and
emergency enforcement procedure in cases where a
delay could result in an irreversible damage (i.e. ca-
ses within the province of a family court, cases of de-
fendant absconding, eviction, deterioration of assets,
etc.).

70. Priority should always be given to reaching agreement
between the parties in order to coordinate enforcement
timeframes. Where the parties agree between themsel-
ves a timeframe for enforcement then any procedures
put in place by the member state should not preclude
these agreements from taking effect.

71. The defendant’s allegations of misconduct against an
enforcement agent should not hamper or delay the en-
forcement process except where there is judicial inter-
vention. Complaints against enforcement agent should
be investigated simultaneously with the enforcement
proceedings.

3.2. Reporting on enforcement procedures
3.2.1. Reporting on each enforcement measure

72. The defendant should be informed as to the extent of his
liability during the enforcement process.

3.2.2. Reporting on completed enforcement procedure

73.0Once the claimant’s interests are satisfied, this in-
formation should be communicated to the claimant.
Member states are encouraged to establish clear re-
gulations governing the obligation to report pending
and/or completed enforcement procedures (e.g. by
the way of a public register where the outcomes of en-
forcement actions against individual defendants are
recorded).

3.2.3. European standards on information

74. Member states are strongly encouraged to draw up to-
gether European quality standards regarding the infor-
mation that needs to be provided to the parties and to the
general public with respect to enforcement procedures’.

7 Council of Europe Convention on Access to Official Documents
(CETS No. 205 - opened to signature in June 2009 but not yet in
force).
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III. SUPERVISION, CONTROL
AND DISCIPLINARY PROCEDURES

1. Quality control of the enforcement proceedings

75. In order to undertake quality control of enforcement pro-
ceedings, each member state should establish European
quality standards/criteria aiming at assessing annually,
through an independent review system and random on-
site inspection, the efficiency of the enforcement servi-
ces. Among these standards, there should be:

a. clear legal framework of the enforcement proceedings
establishing the powers, rights and responsibilities of
the parties and third parties;

b. rapidity, effectiveness and reasonable cost of the pro-
ceedings;

c. respect of all human rights (human dignity, by not de-
priving the defendant of a minimum standard of mere
economic subsistence and by not interfering dispro-
portionally with third parties’ rights, etc.);

d. compliance with a defined procedure and methods
(namely availability of legal remedies to be submitted
to a court within the meaning of Article 6 of the ECHR);

e. processes which should be documented;

f. form and content of the documents which should be
standardised;

g. data collection and setting-up of a national statistic
system, by taking into account, if possible, the CEPE]
Evaluation Scheme and key data of justice defined by
the CEPEJ;

h. competences of enforcement agents;

i. performances of enforcement agents;

j- the procedure, on an annual basis:

- the number of pending cases;

- the number of incoming cases;

- the number of executed cases;

- the clearance rate;

- the time taken to complete the enforcement;

- the success rates (recovery of debts, successful evic-
tions, remittance of amounts outstanding, etc.);

- the services rendered in the course of the enforcement
(attempts at enforcement, time input, decrees, etc.);

- the enforcement costs incurred and how they are co-
vered;

- the number of complaints and remedies in relation to
the number of cases settled.

76. The performance data should be based on representative
samples and should be published.

77. These assessment criteria could be defined at a European
level, in order to strengthen confidence between member
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states, particularly given the prospect of a growing num-
ber of international enforcement cases®.

2. Supervision and control of enforcement activities

78. The authorities responsible for supervision and/or cont-
rol of enforcement agents have an important role in also
guaranteeing the quality of enforcement services. The
member states should ensure that their enforcement
activities are assessed on an ongoing basis. This asse-
ssment should be performed by a body external to the
enforcement authorities (for example, by a professional
body). The member states’ authorities should clearly de-
termine the control procedures to be performed during
inspection.

79. Member states should ensure that the arrangement for
monitoring the activities of enforcement agents does not
hamper the smooth running of their work.

3. Disciplinary procedures and sanctions

80. Breaches of laws, regulations or rules of ethics commi-
tted by enforcement agents, even outside the scope of
their professional activities, should expose them to dis-
ciplinary sanctions, without prejudice to eventual civil
and criminal sanctions.

81. Disciplinary procedures should be carried out by an in-
dependent authority. Member states should consider in-
troducing a system for the prior filtering of cases which
are filed merely as delaying tactics.

82. An explicit list of sanctions should be drawn up, setting
out a scale of disciplinary measures according to the
seriousness of the offence. Disbarment or “striking off”
should concern only the most serious offences (the prin-
ciple of proportionality between the breach and the san-
ction should be observed).

GLOSSARY

For the purposes of these Guidelines, the following terms
should be understood as follows:

Enforcement: the putting into effect of court decisions, and
also other judicial or non-judicial enforceable titles in com-

8 The Council of Europe, if possible in conjunction with the European
Union, could help to this task.
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pliance with the law which compels the defendant to do, to
refrain from doing or to pay what has been adjudged (sour-
ce: Recommendation Rec(2003) 17 of the Committee of Mi-
nisters to member states on enforcement).

Claimant: A party seeking enforcement. In civil cases, the
claimant is usually a creditor, but the two terms are not sy-
nonymous as the claimant may equally well seek the enfor-
cement of an “obligation to do” or “to refrain from doing”.

Clarity of enforcement fees: Enforcement fees should be
set out simply, clearly and concisely. Clarity of enforcement
fees is an indicator of the transparency of enforcement costs

(q.v).

Control of activities: Control of activities means control of
the lawfulness of the actions carried out by the enforcement
agents. It may be carried out a priori (before the enforcement
agents act) or a posteriori (after the enforcement agent acts)
by a “disciplinary” authority (See supervision of activities).

Defendant: A party against whom enforcement is sought
(source: Recommendation Rec (2003) 17 of the Committee
of Ministers to member states on enforcement). In civil ca-
ses, the defendant is usually a debtor, but the two terms are
not synonymous (see Claimant).

Enforcement agent: A person authorised by the state to ca-
rry out the enforcement process (source: Recommendation
Rec (2003) 17 of the Committee of Ministers to member sta-
tes on enforcement).

Enforced case: In order to be enforced, the case must have
been the subject of an action that has fully satisfied the clai-
mant (in a civil case).

Enforcement costs: Enforcement costs consist of the enfor-
cement expenses (= enforcement fees) and any performan-
ce bonus (= performance fees) paid by the claimant to the
enforcement agent in the form of fees (See enforcement fees
and performance fees).

Enforcement Fees: The expenses of the process itself, in
other words, the total of the amounts for each action under-
taken by the enforcement agent in the course of a single case
(see Enforcement costs).

Enforcement services: All the professions performing the
task of enforcement.

Enforcement timeframe: In theory, the period of action or

waiting between the beginning and the completion of the
enforcement process. In practice, it is the sum of the periods
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necessary for the completion of all the actions carried out by
the enforcement agent.

Flexibility of enforcement: The nature of a system of enfor-
cement that enables the agent to choose the procedural fra-
mework that is most appropriate to the features of a case.
Flexibility of enforcement is closely connected with the au-
tonomy of the enforcement agent (see Smooth enforcement).

Foreseeable time limits: In theory, the time within which
the user is informed that the enforcement process should be
completed. In practice, this time is often limited to the time
necessary for the completion of the next enforcement mea-
sure.

Performance fees: The sum payable by the claimant to the
enforcement agent in the event of satisfaction. Under the le-
gislation of different countries fees may be negotiated, setin
advance or prohibited (See Enforcement costs).

Predictability of enforcement costs: In theory, expenses of
which the user is informed by the enforcement agent, usua-
lly corresponding to the expenses of the whole enforcement
process. In practice, predictability is often limited to the ex-
pense necessary for the completion of the next enforcement
measure. Predictability of expenses should not be confused
with transparency (q.v.).

Quality (norms of or standards of): Quantitative or qualita-
tive criteria making it possible to identify and/or supervise
compliance with the minimum requirement of satisfactory
enforcement.

Relevance of taking action: Relevance of taking action is the
assessment of the appropriateness of starting an enforce-
ment process. It is assessed differently by the claimant and
the enforcement agent. It is an indicator of the predictability
of enforcement costs (q.v.).

Stakeholders: persons indirectly involved in the enforce-
ment procedure.

Smooth enforcement: Enforcement within a reasonable
time with no administrative obstacles or unjustified peri-
ods of inactivity; this concept is based not only on the pro-
mptness of performance of actions, but also on promptness
between the various actions. Flexibility of action (q.v.) is the-
refore a factor in smooth enforcement.

Supervision of activities: Supervision of activities means
the process whereby an authority makes observations to the
enforcement agent on his or her working methods (schedu-
ling problems, lack of courtesy, etc.); it is a sort of simplified
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control that does not involve actual examination of a com-
plaint, but the aim of which is to guarantee fair administra-
tion of justice (see Control of activities).

Third party: Neither claimant, nor defendant in the proce-
dure.

Transparency of enforcement costs: Information about en-
forcement costs should be easily accessible. Transparency is
an indicator of the relevance of taking action (q.v.) and shou-
ld not be confused with predictability (q.v.).
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Smérnice CEPE]

SMERNICE CEPE)

Smérnice pro lepSi provadéni
stavajiciho doporuceni Rady
Evropy o vykonu soudnich
rozhodnuti

Evropska komise pro efektivnost soudnictvi
(CEPEJ)

Strasburk, 17. prosince 2009; CEPE]J(2009)11REV?2;

prijato komisi CEPE] na jejim 14. plenarnim zasedani
(Strasburk, 9. - 10. prosince 2009)

UvoD

Metodika

1. Na tfetim summitu Rady Evropy (Varsava, kvéten

2005) se hlavy statd a vlad ¢lenskych statl zavazaly,
ze ,plné vyuZiji potencidlu Rady Evropy tykajici se stano-
veni norem a podpo¥i provddéni a dalsi rozvoj prdvnich
ndstrojii Organizace a jejich mechanismii prdvni spolu-
prdce”. Na tomto summitu bylo rozhodnuto ,0 pomoci
clenskym stdtiim pri vyndseni spravedlivych a rychlych
rozsudkii”.

.Jak zdiraznil generalni tajemnik Rady Evropy jiz v Fijnu

2005, vykon soudnich rozhodnuti je podstatnou nalezi-
tosti ve fungovani pravniho statu. To znamena zavaznou
vyzvu jak na vnitrostatni, tak na evropské trovni (CM/
Monitor(2005)2 ze 14. rijna 2005).

. Toto prohlasenti, jak potvrdilo souvisejici preceden¢ni pra-

vo Evropského soudu pro lidska prava / European Court of
Human Rights (ESLP / ECtHR), a problémy ve vykonu jeho
rozhodnuti, jakoz i prace komise CEPE], dovedlo Vybor mi-
nistri Rady Evropy / Committee of Ministers k tomu, aby
vénoval ¢as procesu monitorovani vykonu soudnich roz-
hodnuti na vnitrostatni irovni. CEPE] rovnéz zvazila di-
lezité vyvojové momenty v precedencnim pravu ESLP od
navrhu doporuceni Rec(2003)17 Vyboru ministrd Rady
Evropy €lenskym statim tykajiciho se vykonu soudnich
rozhodnuti.

.Komise CEPE], jejiz stanovy zahrnuji plan usnadnéni

provadéni mezinarodnich pravnich nastroji Rady Evro-
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py tykajicich se efektivnosti a spravedlnosti soudnictvi,
zaradila vykon soudnich rozhodnuti do seznamu svych
priorit!. V prvni fazi nechala komise CEPE] udélat hloub-
kovou studii tykajici se problematiky vykonu soudnich
rozhodnuti v ¢lenskych statech, aby tak lépe porozumeé-
la fungovani a usnadnila provadéni prislusSnych norem
a nastroji Rady Evropy v praxi. Studie, kterou provadeé-
li odbornici v oblasti prava z Univerzity v Nancy / the
University of Nancy (Francie) a ze Svycarského institutu
srovnavaciho prava / the Swiss Institute of Comparati-
ve Law (Lausanne)?, nabidla soubor pravidel uréenych
k usnadnéni provadéni zasad obsaZenych v doporucenich
Rady Evropy?®.

. Vdruhé fazi zalozila komise CEPE] pracovni skupinu zaby-
vajici se vykonem soudnich rozhodnuti (CEPE] GT-EXE)*,
ktera odpovida za vypracovani Smérnic na efektivni pro-
vadeéni stavajicich norem Rady Evropy. Na zakladé navrhi
predlozenych v hloubkové studii vypracoval kazdy clen
pracovni skupiny hrubou verzi ndvrhu s reSenim konkrét-
nich problému tykajicich se smérnic v budoucnosti. Poté
komise CEPE] povérila védeckého pracovnika, M. Juliena
LHUILLIERA (Francie), aby provedl syntézu vypracova-
nych struénych navrh.

V této souvislosti poukazala na vyznamny pocet soudnich rizeni
zahdajenych u ESLP a upozornila na rtizné problémy ve vykonu
soudnich rozhodnuti v fadé zemi, zejména v ob¢anskopravnich
sporech vici statu nebo statnim podnikim, a na slozitost pro-
blematiky vyzadovanych napravnych opatieni, jez zahrnuji napft.
zjednodus$eni postuptli ve vykonu soudnich rozhodnuti, zlepseni
rozpoctovych postupi a vnitfni kontroly, zlepSeni moznosti zmra-
zeni nebo obstaveni Gi¢ti ¢i jiného majetku organt nebo spole¢nos-
ti, které neplni své povinnosti, fungovani donucovacich organd.
Radu téchto problémi lze chapat v souvislostech dozoru Vyboru
ministri Rady Evropy nad provadénim rozsudkd ESLP.

J. LHUILLIER, D. LHUILLIER-SOLENIK, G. NUCERA, ]. PASSALA-
CQUA, Vykon soudnich rozhodnuti v Evropé / Enforcement of Court
decisions in Europe, Studie komise CEPE] ¢. 8, Rada Evropy, 2008,
140 s.

Doporuceni Vyboru ministri Rady Evropy Rec(2003)16 ¢lenskym
statim tykajici se provadéni spravnich a soudnich rozhodnuti

v oblasti spravniho prava; Doporuceni Vyboru ministr Rady Ev-
ropy Rec(2003)17 ¢lenskym statim tykajicim se vykonu soudnich
rozhodnuti.

Pracovni skupinu CEPE] GT-EXE tvofi tyto osoby: pan Andrei
ABRAMOV (Rusko), pan Karl-Heinz BRUNNER (Némecko), pan
Fokion GEORGAKOPOULOS (Recko), pan Geert LANKHORST (Ni-
zozemsko), pani Ana LOVRINOV (Chorvatsko), pan John Marston
(Spojené kralovstvi). Nasledujici osoby se rovnéz ztucastnily
zasedani Skupiny: pan John STACEY (Spojené kralovstvi) a pan
Georg STAWA (Rakousko) za komisi CEPE] a pan Léo NETTEN a pan
Mathieu CHARDON za Mezinarodni unii soudnich exekutort / the
Union of Judicial Officers (UIH]).
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Zasady a cile vykonu soudnich rozhodnuti

6. Pro zachovani pravniho statu a udrzeni diivéry ucastniki

soudnich Fizeni v soudni systém jsou nezbytné efektivni,
ale spravedlivé postupy pii vykonu soudnich rozhodnuti.
Toho Ize ovSem dosahnout pouze v pripadé, kdy ma Zalo-
vana strana prostiedky nebo schopnost splnit povinnost
danou rozsudkem.

7.Vykonem soudniho rozhodnuti by mél byt uc¢inén kom-

promis mezi potfebami narokujici strany a pravy strany
zalované. Doporucuje se, aby c¢lenské staty monitorovaly
postupy pii vykonu soudnich rozhodnuti, kontrolovaly
spravu soudl a ucinily nalezita opattreni k zajisténi pro-
cesni rovnosti stran.

.Postup pii vykonu soudniho rozhodnuti musi byt do-

statecné flexibilni, aby byl vymahateli prava poskyt-
nut piiméreny prostor k dohoddm s zalovanou stranou
v pripadé, kde panuje mezi narokujici stranou a stranou
zalovanou shoda. Tyto dohody musi podléhat dikladné
kontrole, aby tak byla zajiSténa nestrannost vymahatele
prava a ochrana zajmd narokujici strany a tietich stran.
Uloha vymahatel® prava musi byt jasné definovana podle
vnitrostatniho prava (naptiklad stupeii jejich nezavislos-
ti). Mohou mit (naptiklad) postaveni ,mediatora po skon-
¢eni soudniho procesu” v priibéhu faze vykonu soudniho
rozhodnuti.

Soudni iizeni

9.

Clenské staty maji povinnost uéinit opati-eni, jimiz zajist,
Ze budou ve vykonavacim rizeni dostupné informace, Ze
bude transparentni ¢innost soudu a vymahateld prava ve
vSech fazich rizeni, a to za predpokladu, Ze budou zajisté-
na prava stran.

10. Bez ohledu na dlohu soudu ve vykonavacim rizeni musi

mezi sebou soud, vymahatel prava, narokujici strana a
strana Zalovand efektivné komunikovat. V§echny zainte-
resované osoby musi mit pristup k informacim o probi-
hajicim Fizenf a jeho vyvoji.

11. Clenské staty musi potencidlnim strandm vykonavaci-

ho Fizeni poskytnout informace tykajici se efektivnosti
donucovacich organd a postupt zjisténim ukazatell vy-
konnosti proti stanovenym cilim a oznafenim ¢asové
lhiity, po kterou by mohla rtizna rizeni trvat.

12. Kazdy organ musi stanovit adekvatni dozor (s prihléd-

nutim k jakémukoliv prislusnému preceden¢nimu pravu
ESLP) nad vykonavacim tizenim a nést odpovédnost za
efektivnost organu. Povinnost odpovidat se Ize splnit na
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zakladé zprav o rizeni a/nebo zpétné vazby klientd. Ves-
keré zpravy musi zohlednit prezkoumani, Ze rozsudek
byl vykonan anebo (pokud nebyl vykonan), Ze bylo v pri-
meérené ¢asové lhlité vyvinuto skutecné usili a zaroven
dodrzena rovnost stran.

I. PRIPRAVA VYKONAVACIHO RIZENI
1. Dostupnost donucovacich organi
1.1. Rozdéleni donucovacich organt

13. Zemépisné rozdéleni vymahateld prava v ramci statu
alni strany. Pokud jsou rtizné organy v ramci jednoho
clenského statu povéreny tukolem prijmout opatfeni
v riznych oblastech prosazovani soudnich rozhodnu-
ti (tj. soudce odpovédny za prosazovani soudnich roz-
vénovat bedlivou pozornost rozdéleni vSech dot¢enych
organd, a to jak zemépisnému rozdéleni, tak rozdéle-
ni podle druhti piipadd. Kazda ¢ast soudni pravomoci
musi mit adekvatni pokryti kazdého druhu vymahani
prava.

14.V pripadech, kde vymahatelé prava vykonavaji své povo-
lan{ formou soukromé praxe, musi clenské staty zajistit
dostate¢nou konkurenci a jasné definovanou geografic-
kou piislusnost.

1.2. Pouzivany jazyk

15. Je treba prijmout opatreni, ktera zajisti, Ze strany budou
schopny porozumét priibéhu vykonavaciho rizeni, jehoz
jsou ucastniky, a v pripadech, kde to lze, budou mit moz-
nost ucastnit se rizeni bez nutnosti pravniho zastou-
peni. K tomuto dcelu by postupy vykonavaciho rizeni a
legislativa mély byt vykladany co nejjasnéji a nejsrozu-
mitelnéji (tj. na zadkladé vytvoreni jednoduchych jazy-
kovych verzi pravnich piedpist, prirucek tykajicich se
vymahani prava, zkraceni doby, kterou strany potiebuji
na kontaktovani soudu osobné i prostrednictvim pisem-
ného styku atd.).

1.3. Dostupnost zainteresovanych osob zapojenych do
vykonavacich rizeni

16. VSechny zainteresované osoby, které budou pravdépo-
dobné zapojeny do vykonavacich rizeni (policie, znalci,
prekladatelé, tlumocnici, mistni drady, pojistitelé rizi-
ka, znalci v oblasti péce o dité atd.), musi mit dostate¢né
pravni postaveni k pomahani vymahateli prava a musi
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byt ihned k dispozici v pripadé, Ze bude jejich pomoc
nezbytna pro vykon soudniho rozhodnuti. Socialni pra-
covnici by méli byt k dispozici zejména v pripadech, kdy
se vykonavaci fizeni tyka déti nebo jinych zranitelnych
osob.

2.Sdéleni stranam a tietim stranam

17. Sdéleni strandm tykajici se vykonu soudnich rozhod-
nuti nebo vymahatelnych pravnich narokt nebo no-
tarsky ovérenych listin ¢i jinych dokumentd jsou ne-
zbytnym aspektem prosazovani prava. Radné plnéni
oznamovaci povinnosti stran je nezbytnou nalezitosti
spravedlivého soudniho frizeni ve smyslu c¢lanku
6.1 Evropské dohody o ochrané lidskych prav a za-
kladnich svobod / European Convention on Human
Rights.

18. Clenské staty mohou vytvaret standardni dokumenty
k informovani stran. Tyto standardni dokumenty se
mohou tykat riiznych fazi vykonavaciho rizeni a jakych-
koliv moznych napravnych opatieni umoznujicich napa-
deni vykonu soudniho rozhodnuti. Jejich smyslem mtiZe
byt nasledujici:

- informovani zalovanych stran o disledcich vyko-
nu soudniho rozhodnuti (véetné nakladd na vykon
soudniho rozhodnuti) a ndkladech za nevyhovéni
rozhodnuti, jeZ jim narizuje zaplatit;

- informovani Zalovanych stran o vykonavacich
opatfenich, jez budou viici nim prijata, kdyz budou
provedena, aby mohla Zalovana strana vyhovét ka-
zZdému opatteni nebo, v prislusnych pripadech, ka-
zdé opatieni napadnout;
pribézné tplné informovani zalovanych stran o fa-
zich, do nichz vykonavaci rizeni dospélo;
informovani tretich stran, aby bylo zaprvé zajis-
téno prosazovani jejich prav, a zadruhé aby mohly
plnit své povinnosti, které jim nalezi, a aby si byly
védomy nasledkd v pripadé neplnéni téchto povin-
nosti.

19. Ve vSech pripadech je smyslem informovani presvédcit
zalovanou stranu k tomu, aby vyhovéla natrizeni soudu
dobrovolng, a informace by mély zahrnovat také upo-
zorneéni, Ze v pripadé nevyhovénilze pouzit vykonavaci
opatieni vCetné toho, Ze mohou byt uplatnény dalsi na-
klady, bude-li to vhodné.

20. Mélo by byt moZné svérit vymahatelim prava doruco-
vani sdéleni. K tomuto dcelu musi ¢lenské staty stano-
vit podminky bezpecného zplsobu dorucovani doku-
mentd.
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21.V pripadech, kdy na zakladé sdéleni vznikaji prava nebo
povinnosti, ma vymahatel prava povinnost zajistit, aby
bylo stranam doruceno adekvatni sdéleni vcas.

22.V pripadech, kdy ma byt majetek zZalované strany pro-
dan ve vetejné drazbé nasledujici po jeho zabaveni, musi
byt potencialni kupujici predem informovani prostied-
nictvim a¢innych komunikacnich prostiedkd, které za-
jisti rychlé rozsireni informace mezi nejsirsi verejnost,
zatimco bude zajisténa ochrana soukromi zalované stra-
ny. Clenské staty musi navrhnout minimalni normy pro
Siteni informaci s prihlédnutim k povaze majetku, jeho
odhadované hodnoté a k datu prodeje.

3. Vymahatelny pravni narok: vymezeni a forma
pravniho naroku

23. Legislativni ramec na vnitrostatni drovni musi obsaho-
vat jasnou definici toho, co je povazovano za vymahatel-
ny pravni narok, a podminky jeho vymahatelnosti.

24.Vymahatelné pravni naroky je treba koncipovat jasnym a
srozumitelnym zplsobem tak, aby nebyl ponechan zZad-
ny prostor pro nespravny vyklad.

4. Vymahatelé prava
4.1. Kvalifika¢ni pozadavky

25. Pro tadny vykon spravedlnosti je diilezité, aby byla zaruce-
na kvalita vykonu soudniho rozhodnuti. Clenské staty maji
povinnost povérit vymahatele prava vyhradné v pripadé,
Ze dotceni kandidati spliuji normy a podstoupili Skoleni
odpovidajici naroénosti jejich ukolt. Vysoka kvalita skole-
ni kvalifikovanych pracovniki je pro vykon spravedlnosti
velice dllezita a zvySuje divéru ucastnikd v jejich soudni
systém.

26.Vymahatelé prava musi rovnéz prochazet povinnym
prubéznym skolenim.

27. Doporucuje se vytvoreni propojeni mezi vnitrostatnimi
$kolicimi institucemi. Clenské staty maji povinnost za-
jistit, aby vymahatelé prava dostali vhodny plan Skole-
ni, a stanovit minimalni normy pro instruktory obvyklé
v rtznych ¢lenskych statech®.

Komise CEPE] miiZe byt povéiena zalozenim pracovni skupiny
zabyvajici se Skolenim ohledné vykonu soudnich rozhodnuti a
zahrnujici provozovatele praxe, instruktory a zastupce ¢lenskych
statd nebo mezindrodnich organizaci.
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28. Uvodni a priibéZné Skoleni mizZe zahrnovat:

- z4sady a cile vykonu soudniho rozhodnuti;

- profesionalni chovani a etiku;

- faze vykonavaciho rizeni;

- vhodnost, usporadani a provadéni vykonavacich opat-
fenf;

- pravni ramec;

- hrani roli a prakticka cviceni podle vhodnosti;

- hodnoceni znalosti i¢astnika Skoleni;

- mezinarodni vykon soudnich rozhodnuti a dalsi vyma-
hatelné pravni naroky.

4.2. Profesni organizace a postaveni vymahatele prava

29. S ohledem na radny vykon spravedlnosti je Zadouci, aby
byli vymahatelé prava organizovani v profesni organi-
zaci zastupujici vSechny ¢leny jejich profese, ¢imz bude
umoznéno jejich kolektivni zastupovani a sbirdni infor-
maci.

30.V clenskych statech, které zaloZily profesni organizace
vymahateld prava, musi byt ¢lenstvi v téchto zastupitel-
skych organech povinné.

31. Postaveni vymahateld prava musi byt jasné definovano,
aby poskytlo potencialnim stranadm vykonavaciho fizeni
profesiondla, ktery je nestranny, kvalifikovany, odpo-
védny, dostupny, motivovany a vykonny.

32.V pripadech, kdy jsou vymahatelé prava statnimi za-
meéstnanci, je tfeba, aby méli vhodné pracovni pod-
minky a vyuzivali dostatecné lidské a materidlni
zdroje. Napiiklad umoZnéni pristupu zaméstnanci
k funkénimu modernimu komunikaé¢nimu zarizenf a
IT vybaveni (pocitace, telefony, faxové pristroje, in-
ternetové pripojeni, IT systémy, které 1ze upgradovat
podle typu prace) a vhodnym dopravnim prostied-
kdm staci k tomu, aby mohli plnit svoji ilohu co ne-
jefektivnéji.

4.3. Prava a povinnosti

33. Vymahatelé prava, jak je definovano podle zakona ¢len-
ského statu, musi odpovidat za provedeni vykonu v ram-
ci svych pravomoci vymezenych podle vnitrostatniho
zakona. Clenské staty musi zvaZit udéleni vyluéné pravo-
moci vymahatellim prava pro:

-vykon soudnich rozhodnuti a jinych vymahatelnych
pranich narokd nebo listin, a

- provadéni veSkerych vykonavacich rizeni predepsa-
nych zakonem statu, v kterém ptisobi.
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34.Vymahatelé prava mohou byt rovnéz povéreni vyko-
nem vedlejsich ¢innosti, jezZ se mohou slucovat s jejich
postavenim, zamétenych na zajiSténi uznani prav stran
a urychleni soudniho fizeni nebo sniZeni pracovniho
zatiZeni soudl. Tyto ¢innosti mohou, mimo jiné, zahr-
novat:

- vymahani dluhg;

- mimosoudni prodej movitého ¢i nemovitého majetku
ve verejné drazbg;

- zabaveni zboZi;

- zaznamenavani a zapisovani dikazu;

- vykon sluzby soudnich zfizenc(;

- poskytovani pravni pomoci;

- konkurzni rizeni;

- vykonavani tkold, které jim pridéli soudy;

- zastupovani stran u soudd;

- ptipravu soukromych listin a dokument;

- vyuku.

35. Vymahatelé prava by méli mit povinnost vykonavat
svoji ulohu v kazdém pripadé, kdy jsou ze zakona po-
vinni ji vykonavat, s vyjimkou pripadi, kdy jim v tom
brani prekazka, nebo kdy jsou piibuznymi jedné stra-
ny na zakladé pokrevnich vazeb nebo sinatku. Mélo by
byt pfedem znemoZznéno, aby vymahatellim prava byla
postoupena sporna prava nebo spory v pripadech, kte-
ré resi.

36.V pripadech, kdy jsou vymahatelé prava nezavislymi
profesiondly, by méli mit povinnost otevrit ucet, ktery
nelze obstavit, a ktery je urcen vyhradné pro uloZeni
finan¢nich prostifedkl vybranych ve prospéch klientd.
Tento ucet musi podléhat kontrole. Rovnéz by méli mit
povinnost uzavrit pojisténi profesni a obcanskopravni
odpovédnosti. Vymahatelé prava by méli mit uzitek z pl-
néni ze socialniho pojisténi.

4.4. 0dména

37.V pripadech, kdy jsou vymahatelé prava statnimi za-
méstnanci, je povinnosti statu zajistit, aby dostali na-
lezitou odménu, a to zejména s ohledem na droven $ko-
leni, jimzZ prosli, zkuSenosti a obtiZnosti patrici k jejich
praci.

4.5. Etika a profesionalni chovani

38. Vymahatelé prava musi podléhat jasné stanovenym
pravidlim etického jednani a chovani, jeZ mohou byt
vytycena v profesnich etickych kodexech. Tyto etické

kodexy by mély, mimo jiné, obsahovat profesni normy
tykajici se:
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- informaci, jez musi vymahatelé prava poskytnout stra-
nam a které se tykaji vykonavaciho rizeni (Zalobni
divod, transparentnost a jasnost nakladt atd.).

- pravidel upravujicich formulaci sdélovani informaci
strandm (socialni role vymahateld prava, informacni
povinnost atd.),

- profesni etiky (chovani, profesni tajemstvi, eticka kri-
téria upravujici vybér zalob atd.),

- hladkého priibéhu vykonu soudniho rozhodnuti (pred-
vidatelnost a imérnost nakladd a doby realizace, spo-
luprace mezi donucovacimi organy atd.),

- procesni flexibility (nezavislost vymahatelli prava atd.)

II. REALIZACE VYKONU SOUDNIHO
ROZHODNUTI

1. Informace o zalovanych stranach a majetku
1.1. Informace dostupné narokujici strané

39. Aby bylo zajiSténo pravo narokujici strany na odpovi-
dajici pomoc ve vykonavacim fizeni, musi mit pristup
k vefejnym registriim, které mohou potvrdit zakladni
informace o Zalované stranég, jako jsou napriklad infor-
mace tykajici se totoznosti zalované strany a mista jejiho
pobytu pro ucely vykonu soudniho rozhodnuti a udaje
pristupné prostiednictvim verejnych registri (tj. po-
zemkové knihy, obchodni rejsttiky vedené prisluSnymi
soudy atd.) podléhajici vnitrostatnim zakonlim o pravu
obcant na informace od statnich organt a zakontim na
ochranu osobnich udaj.

VysSe uvedené tidaje musi byt narokujici strané dostupné na
jeji pisemnou zZadost a po nalezitém prokazani pravniho za-
jmu (tj. rozsudek nebo jiny vymahatelny pravni narok).

1.2. Informace dostupné vymahateli prava

40. Aby mohli vymahatelé prava predlozit odhad nakladt
a zajistit prijeti veskerych opatfeni primérenych témto
nakladlim, mély by jim c¢lenské staty umoznit rychly a
prednostni pfimy pristup k informacim o majetku Za-
lované strany. Doporucuje se, aby clenské staty zvazily
zptistupnéni téchto informaci vymahateli prava po in-
ternetu, prostrednictvim zabezpeceného ptistupu, bu-
de-li to mozZné.

41.Z dbGvodu zamezeni Zalovanym stranam v tom, Ze se
budou vyhybat vykonu soudniho rozhodnuti premisto-
vanim svého majetku, se doporucuje, aby c¢lenské staty
vytvorily databazi s jedine¢nym omezenym piistupem
z vice zdrojl o obstavitelném majetku dluznika (tj. vlast-
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nicka prava k vozidlu, prava k nemovitostem, splatné
pohledavky, datiova priznani atd.). Clenské staty musi
databazi zajistit odpovidajici irovni zabezpeceni, s ohle-
dem na vznikla rizika. Pristup vymahatele prava k da-
tabazi by mél byt omezen na data vztahujici se k dosud
neprojednanému vykonavacimu rizeni a mél by podléhat
diikladné kontrole. Clenské staty musi zalovanym stra-
nadm poskytnout i¢inné pravni prostredky, které zajisti,
aby jakékoliv dotazovani ohledné jejich osobniho majet-
ku bylo opravnéné.

42. Spoluprace mezi riznymi statnimi organy a soukro-
mymi institucemi, kterd podléha dodrzovani zakont
o ochrané osobnich udaji, je nezbytna z divodu umoz-
néni rychlého pristupu k ziskani informaci o majetku
Zalovanych stran z vice zdrojl. Je tfeba vypracovat
protokoly a jednotné postupy k zajisténi spoluprace
mezi jednotlivymi odbory na jedné strané a spolupra-
ce mezi témito odbory a donucovacimi organy na stra-
né druhé.

1.3. Povinnost poskytovat informace

43. Veskeré organy statni moci, které spravuji databaze s in-
formacemi nezbytnymi pro efektivni vykon soudnich
rozhodnuti, by mély mit povinnost poskytnout informa-
ce vymahateli prava, a to ve schvalené ¢asové lhiité, bu-
de-li takova informace v souladu se zakony na ochranu
osobnich udaji.

1.4. Ochrana osobnich udaji

44. Doporucuje se, aby byla vnitrostatnilegislativa na ochra-
nu osobnich dajt peclivé provétrena v pripadé, Ze ji bude
treba upravit pro umoznéni efektivnéjsich vykonavacich
fizeni.

45.Vymahatelé prava musi nést odpovédnost za zachovani
divérnosti informaci, pokud se v pribéhu vykonavaci-
ho Fizeni setkaji s tajnymi, ddvérnymi nebo citlivymi in-
formacemi. V pripadé poruseni této povinnosti je tieba
uplatnit disciplinarni opatreni spolu s civilnimi sankce-
mi a trestnimi postihy.

1.5. Opakované pouziti informaci

46. Doporucuje se, aby Clenské staty zvazily, zda vymahate-
lim prava umoznit opakované pouziti informaci o ma-
jetku Zalované strany v nasledujicich rizenich, ktera se
tykaji téZe zalované strany. Opakované pouziti informaci
vSak musi podléhat jasnému a presné uré¢enému pravni-
mu radmci (tj. nastaveni presného ¢asového ohraniceni
pro uchovavani dat atd.).
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2. Naklady na vykon soudniho rozhodnuti
2.1. Regulace nakladi

47. Doporucuje se, aby kazdy c¢lensky stat stanovil pravidla
upravujici uroven ndkladd na vykon soudnich rozhod-
nuti, aby byl zajistén efektivni pfistup ke spravedlnosti
zejména prostirednictvim pravni pomoci nebo schémat
umoznujicich zfeknuti se nakladi nebo odlozeni jejich
platby v pripadech, kdy tyto naklady stranadm pravdépo-
dobné pripadnou. Strany musi byt chranény zajisténim,
Ze budou platit pouze naklady stanovené podle zakona.

48. V pripadech, kdy v ramci stejného ¢lenského statu pracuji
vymahatelé prava jak v soukromém, tak ve vefejném
sektoru, musi stat zamezit z hlediska ndkladd dluznika
jakékoliv diskriminaci mezi vymahateli prav s rozdil-
nym postavenim, ale stejnou pravomoci.

49, Clenské staty musi zavést postup, na jehoZ zakladé mohou
strany napadnout ndklady vymahatell prava.

2.2. Transparentnost nakladi na vykon soudniho roz-
hodnuti

50. V pripadech, kdy naklady na vykon soudniho rozhodnuti
pravdépodobné pripadnou strandm, musi ¢lenské staty
zajistit, aby byly strany plné informovany o ndkladech
na vykon soudniho rozhodnuti (poplatky za vykonava-
ci rizeni a poplatek za vykon splatné po tispésném do-
konceni). Tato informace by méla byt strandm dostupna
nejen od vymahatele prava, ale také prostrednictvim
soudli, organizaci spotrebiteldi, procesnich radd nebo
oficidlnich internetovych stranek organi soudni moci a
profesnich organizaci.

51. Srostouci mobilitou osob a sluzeb v Evropé stoupa potie-
ba mezinarodniho vykonu soudnich rozhodnuti. Trans-
parentnost nakladd na vykon soudnich rozhodnuti by
proto méla prekracovat pouhou domaci rovinu: ¢lenské
staty by se mély dohodnout na vytoreni databaze ¢astek
Uctovanych za nejcastéji vykonavané procesni ukony a
co nejvice ji zpristupnit s cilem poskytnout osobam v ji-
nych ¢lenskych statech ptistup k systému poplatki kaz-
dého ¢lenského statu®.

5 Pod zastitou Rady Evropy a pravdépodobné spole¢né s dal§imi
mezindrodnimi organizacemi by mohla byt komise CEPE] povéfena
identifikovanim sbiranych dat.
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2.3.Jasnost a predvidatelnost nakladii na vykon
soudniho rozhodnuti

52. Poplatky za vykonavaci fizeni musi byt verejné znamé.
Doporucuje se, aby ¢lenské staty vyzadovaly, Ze jaka-
koliv procesni dokumentace bude jasné uvadét ¢astku
Fizenf a stanovi sankce pro pripad nesplnéni (tj. neplat-
nost dokumentace nevyhovujici pozadavku atd.).

53.V pripadech, kdy je financ¢ni situace zalované strany vy-
mahateli prava znama, a kdy vymahatel prava doporuci
konkrétni vykonavaci rizeni, musi informovat narokujici
stranu o druhu predpokladaného Fizeni a pravdépodob-
né vzniklych ndkladech na zacatku rizeni i v kazdé fazi
fizeni.

54.Jasnost poplatki je jednim z faktord v transparentnosti
nakladt na vykon soudniho rozhodnuti. Z divodu co nej-
vétsi srozumitelnosti by mél poplatek za fizeni zaviset
na omezeném poctu faktort. Poplatek je tieba v predpi-
sech vysveétlit co nejjednodussim, nejjasnéjsim a nejvys-
tiznéj$im zpisobem.

55. Pti stanoveni sazeb poplatki za vykon soudniho rozhod-
nuti by si ¢lenské staty mély vymeénovat své zkusenosti a
zvazit,zdajepotiebazohledniturcitéfaktory,jakojenapii-
klad dluzné ¢astka, jakakoliv konkrétninaléhava potieba
a obtiZe, s nimiz se vymahatel prava pravdépodobné
setka.

2.4. Relevantnost prijatych opatreni

56.Konec¢né ndklady na vykon soudniho rozhodnuti by
mély byt naleZité imérné pozadované napravé. Clenské
staty musi usilovat o zajisténi efektivniho vykonavaciho
fizeni pro vSechny pohledavky bez rozdiluy, at jsou velké
nebo malé.

57. Vymahatel prava nese odpovédnost za to, Ze ptijme pri
vykonu soudniho tizeni veSkera raciondlni a nezbytna
opatfeni, a rozhodne, které opatreni ve vykonavacim
Fizeni je nejvhodnéjsi. V pripadech, kdy budou naklady
povazovany za irelevantni nebo vzniklé v disledku proti-
pravniho jednani, ponese tyto naklady vymahatel prava.

58. Clenské staty, které poskytnou pravni pomoc, musi
ovérit relevantnost vzniklych nakladd, aby spolecenstvi
neneslo neopravnéné naklady.

59.V pripadech, kdy ma vymahatel prava povinnost poskyt-
nout nalezitou pomoc, musi narokujicim strandm jasné
vysvétlit jejich situaci a relevantnost opatfeni, které na-
vrhuje prijmout.
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2.5. RozvrZeni nakladi na vykon soudniho rozhodnuti

60. Poplatky za vykonavaci rizeni musi nést Zalované strany,
pokud budou solventni, spolu s moznosti, Ze poplatek za
vykon ponese narokujici strana. V pripadé, Ze bude Za-
lovana strana v platebni neschopnosti, musi poplatky za
vykonavaci fizeni zaplatit strana narokujici.

61.V pripadé, Ze bude vykon soudniho rozhodnuti pova-
Zovan za protipravni nebo chybny, finan¢ni odpovéd-
nost za ndklady ponesou osoby nebo organy odpovéd-
né za protipravni nebo chybné rozhodnuti.

2.6. Pravni pomoc

62. Aby byl zajistén pristup ke spravedlnosti, musi mit
narokujici strany, které nemohou zaplatit poplatky za
vykonavaci fizeni, k dispozici systémy pravni pomoci
nebo systémy nahradniho financovani (tj. prostrednic-
tvim statniho financovani nebo odpusténi poplatki).
V ptipadé poskytnuti pravni pomoci ma stat pravo,
s ohledem na spravedlnost, vyuzit mechanismy, které
mu umoziuji vymahat ndklady #izeni z vynost vykona-
vaciho Fizeni.

3. Casové ramce a zpravy
3.1. Casové ramce vykonavacich Fizeni
3.1.1. Rozumné a predvidatelné ¢asové lhity

63.Casova ohrani¢eni vykonavacich Fizeni musi byt
rozumna a Clenské staty by nemély ukladat Zadné na-
hodné a libovolné nejzazsi terminy, kdy ma vykonavaci
fizenf skoncit.

64. Clensky stat musi stanovit jasna a piesna kritéria ty-
kajici se rozumné doby trvani, ktera se mize lisit podle
povahy pripadu a druhu vyzadovaného opatieni.

65.S ohledem na vyznam predvidatelnosti délky vykona-
vaciho tizeni z pohledu pravni jistoty by mély clenské
staty zvazit vytvoreni statistické databaze, ktera bude
piistupnd verejnosti, a ktera strandm umoZzni vypocitat
pravdépodobnou délku trvani riznych vykonavacich
opatieni proveditelnych na zidkladé domaci legislativy
(tj. obstaveni platu, obstaveni majetku na bankovnich
uctech a obstaveni vozidla). Databaze by mély byt vy-
tvoreny ve spolupraci s odborniky na vykonavaci rizeni
a mély by byt co nejvice pristupné, s cilem poskytnout
osobam v jinych clenskych statech pristup k struktute
doby trvani kazdého ¢lenského statu, aby mohlo byt pro-
vedeno srovnani.
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3.1.2. Faktory hladkého a véasného priibéhu
vykonavaciho rizeni

66. Ve fazi vykonu soudnich rozhodnuti by méla prichazet
v uvahu rychla komunikace (jako napriklad prostiednic-
tvim e-mailu) mezi soudem, vymahateli prava a stranami.

67. Clenskéstatymusizajistit,abypravniramecvykonavaciho
fizenf nebyl zbytec¢né protahovan. Doporucuje se, aby
Clenské staty prijaly zejména opatreni na usnadnéni pro-
cesniho ramce vykonavaciho rizeni, a poskytly tak vy-
mahatelim prava potiebnou nezavislost k tomu, aby si
bez predchoziho povéreni sami vybrali procesni kroky,
které jsou pro dotCeny pripad nejvhodné;si.

68. Clenské staty musi také zajistit, aby Zalovana strana
mohla v priméfeném casovém ramci ucinit kroky
k napadeni vykonavacich opatfeni, za predpokladu, zZe
to vykonavaci fizeni neopravnéné nezastavi ¢i neodloZi;
napiiklad v pripadé, Ze se bude chtit zalovana strana pro-
ti rozhodnuti odvolat, méla by v praxi fungovat ochranna

opatreni, ktera poskytnou ochranu strané narokujici.

69. Clenské staty by mély zajistit zrychlené a naléhavé
vykonavaci rizeni v pripadech, kde by prodleni mohlo
vést kK nezvratné Skodé (tj. pripady spadajici do pisob-
nosti soudu rozhodujictho v rodinnych zalezitostech,
pripady Zzalované strany unikajici trestu, soudniho
vystéhovani, chatrani majetku atd.).

70. DosaZeni dohody mezi stranami by mélo mit vzdy prednost,
pokud jde o sladéni ¢asového ramce vykonavaciho rizeni.
V pripadech, kdy se strany vzajemné dohodnou na ¢asovém
ramci vykonavaciho fizeni, by zadné postupy, které clensky
stat zavede, nemély branit v nabyti i¢innosti téchto dohod.

71. Tvrzeni zalované strany o zneuziti ifedni moci vznesené
proti vymahateli prav nesmi vykonavaci rizeni omezovat
ani protahovat, s vyjimkou soudniho zasahu. StiZnosti
proti vymahateli prava by mély byt proSetieny soubézné
s vykonavacim rizenim.

3.2. Podavani zprav o vykonavacich rizenich

3.2.1. Podavani zprav o kazdém vykonavacim opati‘eni

72.Zalovana strana musi byt v priibéhu vykonavaciho ¥izeni
informovana v rozsahu své odpovédnosti.

3.2.2. Podavani zprav o dokonceni vykonavaciho rizeni

73.Jakmile dojde k uspokojeni zajml narokujici strany,
musi byt tato informace narokujici strané sdélena. Do-
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porucuje se, aby clenské staty zavedly jasna pravidla
upravujici povinnost ohlasovat dosud neprojednana a/
nebo dokoncend vykondavaci rizeni (napfi. prostifednic-
tvim verejného registru, do néhoz se zaznamenavaji
vysledky vykonavacich tizeni proti jednotlivym Zalova-
nym stranam).

3.2.3. Europské standardy tykajici se informaci

74. Darazné se doporuduje, aby je ¢lenské staty vypracova-
ly v souladu s evropskymi standardy kvality tykajicimi
se informaci, jeZ musi byt poskytovany stranam a Siroké
vefejnosti s ohledem na vykonavaci izeni’.

II. DOHLED, KONTROLA A DISCIPLINARNI
RIZENI

1. Kontrola kvality vykonavacich rizeni

75. Zaucelem provadéni kontroly kvality vykonavacich rize-
ni musi kazdy ¢lensky stat zavést evropské normy/krité-
ria kvality, na jejichz zakladé se bude kazdoro¢né hodno-
tit efektivnost donucovacich organd pomoci nezavislého
kontrolniho systému a ndhodnych kontrol na misté. Mezi
tyto normy je treba zaradit:

a.jasny pravni rdmec vykonavaciho tizeni, na jehoz za-
kladé budou stanoveny pravomoci, prava a povinnosti
stran tfetich stran;

b. rychlost, efektivnost a pfiméfené naklady rizeni;

c.dodrzovani vSech lidskych prav (pravo na lidskou
diistojnost — Zalované strané nebude odebrano zZivotni
minimum a nebude disproporc¢né zasahovano do prav
tretich stran atd.);

d. dodrzovani vymezeného postupu a metod (totiz do-
stupnost soudnich opatreni, ktera lze predlozit soudu
ve smyslu ¢lanku 6 ESLP);

e. postupy, které je tireba doloZit;

f. formu a obsah dokumentace, kterou je tieba standardi-
zovat;

g. sbér dat a zaloZeni vnitrostatniho statistického systé-
mu, piicemz je tfeba zohlednit, bude-li to mozné, sys-
tém hodnoceni komise CEPE] a kliCové Uidaje justice
definované komisi CEPE]J;

h. pravomoci donucovacich organt;

Umluva Rady Evropy o piistupu k Giednim dokumenttim / Council
of Europe Convention on Access to Official Documents (Série ev-
ropskych dohod CETS ¢. 205 - pripravena k podpisu v ¢ervnu 2009,
dosud v$ak neni v platnosti).
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i. plnéni povinnosti donucovacich organ;

j. tizeni, na kazdoro¢ni bazi:

- pocet dosud neprojednanych pripadd;

- pocet novych pripadi;

- pocet vytizenych pripadd;

- tempo vyfizeni;

- doba potfebna na dokonceni vykonavaciho rizenf;

-miry uspéSnosti (vymahani pohledavek, tspésna
soudni vystéhovani, thrada dluznych ¢astek atd.);

- sluzby poskytnuté v pribéhu vykonavaciho Fizeni
(pokusy o vykon soudniho rozhodnuti, vstupni cas,
narizeni atd.);

- vzniklé naklady na vykon soudniho rozhodnuti a jak
jsou pokryty;

- pocet stiznosti a soudnich opatteni vzhledem k poctu
vytizenych piipadt.

76. Data tykajici se vykonnosti by méla vychazet z reprezen-
tativnich vzorki a méla by byt zverejnéna.

77. Tato kritéria hodnoceni mohou byt definovana na evropské
urovni, aby tak byla posilena diivéra mezi ¢lenskymi staty,
zejména s ohledem na rostouci pocet mezinarodnich pripa-
dt vykonu soudniho rozhodnuti®.

2. Dohled nad ¢innosti donucovacich organi a jeji
kontrola

78.Organy odpovédné za dohled nad vymahateli prava a/
nebo za jejich kontrolu hraji rovnéz vyznamnou tlohu
pii zajistovani kvality donucovacich organti. Clenské
staty musi zajistit, aby bylo hodnoceni jejich ¢innos-
ti pribézné. Toto hodnoceni musi provadét jiny organ
nez organy donucovaci (naptiklad profesni organizace).
Organy statni moci ¢lenskych statl musi jasné stanovit
kontrolni postupy pri provadéni inspekci.

79. Clenské staty musi zajistit, aby monitorovani ¢innosti
vymahatell prava nenarusovalo hladky pribéh jejich
prace.

3. Disciplinarni izeni a sankce

80. Pokud se vymahatelé prava dopusti poruseni zakond,
predpisti nebo pravidel etického jednani, a to i mimo
ramec své profesni ¢innosti, musi byt vystaveni discip-
linarnimu postihu, aniz by byly dot¢eny konec¢né civilni
sankce a trestni postihy.

8 S timto ukolem by mohla pomoci Rada Evropy (v ptipadech, kdy to
bude prichazet v ivahu, spole¢né s Evropskou unif).
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81. Disciplinarni tizeni musi provadét nezavisly organ.
Clenské staty by mély zvazit zavedeni systému pro pted-
chozi filtrovani pripadd, které jsou predkladany pouze
jako zdrzovaci taktika.

82.]e tieba vypracovat seznam s jasnym vyctem sankci a
postihd se stanovenim rozsahu disciplinarnich opatre-
ni podle zavaznosti ptrestupku. Vylouceni nebo ,vyskrt-
nuti“ by se mélo tykat pouze nejzavaznéjsich trestnych
¢ind (je tteba dodrzet zdsadu imérnosti mezi porusenim
a sankci).

SLOVNIiK POJMU

Pro ucely této smérnice jsou nize uvedené pojmy vykladany
nasledovné:

Vykon soudniho rozhodnuti: uskutecniovani soudnich roz-
hodnuti a rovnéz dal$ich soudnich nebo mimosoudnich
vymahatelnych naroki v souladu se zakonem, ktery na zZa-
lované strané vyzaduje, aby Zalovana strana konala, zdr-
Zela se konani nebo zaplatila to, co bylo soudné stanoveno
(zdroj: Doporuceni Rec(2003) 17 Vyboru ministrd Rady
Evropy ¢lenskym statiim tykajici se vykonu soudnich roz-
hodnuti).

Ndrokujici strana: strana, kterd usiluje o vykon soudni-
ho rozhodnuti. V ob¢anskopravnich ptipadech je naroku-
jici stranou zpravidla véritel, tyto dva pojmy vSak nejsou
synonymni, jelikoZ narokujici strana mizZe stejné dobie
usilovat o vynuceni ,povinnosti konat“ nebo ,se konani
zdrzet”.

Jasnost poplatkii za vykondvaci rizeni: poplatky za vyko-
navaci rizeni musi byt stanoveny jednoduse, jasné a strucné.
Jasnost poplatkid za vykonavaci fizeni je ukazatelem trans-
parentnosti ndkladi na vykon soudniho rozhodnuti (q.v. /
COZ viz).

Kontrola ¢innosti: kontrola ¢innosti znamena kontrolu za-
konnosti tkond provadénych ze strany vymahateld préava.
Mize ji vykonavat ,disciplinarni“ organ (viz dohled nad ¢in-
nostmi), a to a priori - ptedem (pred ukonem vymahatell
prava) nebo a posteriori - pozdéji (po ikonech provedenych
vymahateli prava).

Zalovand strana: strana, proti které je usilovano o vykon
soudniho rozhodnuti (zdroj: Doporuceni Rec(2003) 17 Vy-
boru ministri Rady Evropy ¢lenskym statim tykajici se vy-
konu soudnich rozhodnutf{). V ob¢anskopravnich pripadech
je Zalovanou stranou zpravidla dluznik, tyto dva pojmy vSak
nejsou synonymni (viz Narokujici strana).
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Vymahatel prdva: osoba povéiena stitem k provedeni vy-
konavaciho tizeni (zdroj: Doporuceni Rec (2003) 17 Vyboru
ministri Rady Evropy ¢lenskym statlim tykajici se vykonu
soudnich rozhodnuti).

Provedeny pripad: aby mohl byt piipad provedeny, musel
byt pfedmétem fizeni, v némz byly naroky narokujici strany
plné uspokojeny (v ob¢anskopravnim pripadu).

Ndklady na vykon soudniho rozhodnuti: niklady na vykon
soudniho rozhodnuti tvori vydaje za vykon soudniho roz-
hodnuti (= poplatky za vykonavaci rizeni) a jakakoliv od-
meéna za vykon (= poplatky za vykon) zaplacena vymahateli
prava narokujici stranou ve formé poplatki (viz poplatky za
vykonavaci rizen{ a poplatky za vykon).

Poplatky za vykondvaci rizeni: naklady na samotné fizeni,
jinymi slovy, celkovy soucet ¢astek za kazdy ukon provedeny
vymahatelem prava v pribéhu jednoho pripadu (viz Nakla-
dy na vykon soudniho rozhodnuti).

Donucovaci orgdny: vsechny profese provadéjici vykonava-
ci rizeni.

Casovy rdmec vykondvacich Fizeni: teoreticky jde o dobu
konani nebo ¢ekani mezi zahajenim a dokoncenim vyko-
navaciho tizeni. V praxi jde o soucet dob nezbytnych pro
dokonceni veskerych tkonl vykonavanych vymahatelem
prava.

Flexibilita vykondvaciho Fizeni: charakter systému vyko-
navaciho tizeni, jenZ umoZiiuje vymahateli vybér proces-
niho ramce, ktery se pro pripad nejlépe hodi. Flexibilita vy-
konavaciho tizeni je tésné spjata s nezavislosti vymahatele
prava (viz Hladky pribéh vykonavaciho fizenfi).

Predvidatelné ¢asové Ihiity: teoreticky jde o ¢asovou lhtitu,
v které je ucastnik informovan, Ze by vykonavaci rizeni mélo
byt dokonceno. V praxi je tato Casova lhiita ¢asto omezena
na dobu nezbytnou pro dokonceni dalSiho vykonavaciho
opatieni.

Poplatky za vykon: ¢astka splatnd vymahateli prava na-
rokujici stranou v pripadé uspokojeni naroki. Podle legis-
lativy v rtznych statech lze poplatky projednat, stanovit
predem nebo zakazat (viz Naklady na vykon soudniho roz-
hodnuti).

Predvidatelnost ndkladit na vykon soudniho rozhodnuti:
teoreticky jde o naklady, o nichz ac¢astnika informuje vyma-
hatel prava, zpravidla odpovidaji nakladiim na celé vyko-
navaci tizeni. V praxi je predvidatelnost ¢asto omezena na
vydaje nutné pro dokonceni dal$iho vykonavaciho opatfeni.
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Predvidatelnost ndkladli nesmi byt zaménovana s transpa-
rentnosti (q.v./coz viz).

Kvalita (normy nebo standardy): kvantitativni nebo kvali-
tativni kritéria umoznujici zjiSténi a/nebo kontrolu dodrzo-
vani minimalniho pozadavku na uspokojivy vykon soudniho
rozhodnuti.

Relevantnost prijatych opatreni: relevantnost ptijatych
opatfeni znamena posouzeni vhodnosti zahajeni vykonava-
ciho Fizeni. Je posuzovano rtzné narokujici stranou a vyma-
hatelem prava. Je to ukazatel predvidatelnosti ndkladli na
vykon soudniho rozhodnuti (q.v. / coz viz).

Zainteresované osoby: osoby nepiimo zapojené do vykona-
vaciho Fizeni.

Hladky priibéh vykondvaciho Fizeni: vykonavaci fizeni
v rozumné casové lhiité bez administrativnich prekazek ¢i
neodlivodnénych obdobi necinnosti; tento koncept je zalo-
Zen nejen na rychlosti vykonani ukont, ale také na rychlosti
mezi riznymi tkony. Flexibilita tizeni (q.v. / coZ viz) je tudiz
faktorem hladkého pribéhu vykonavaciho rizeni.

Dohled nad ¢innostmi: dohled nad ¢innostmi znamena
proces, na jehoz zakladé provadi orgdn pozorovani, jaké
pracovni metody (problémy s ¢asovym planem, chybéjici
slusné chovani atd.) vymahatel prava pouziva; jde o jakousi
zjednodusenou kontrolu, ktera nezahrnuje skutecné Setieni
stiznosti, jejimz cilem je vSak zajistit spravedlivé soudnictvi
(viz Kontrola ¢innosti).

Treti strana: Ani narokujici strana, ani Zalovana strana fi-
zeni.

Transparentnost ndakladii na vykon soudniho rozhodnuti:
Informace o nakladech na vykonavaci rizeni musi byt snad-
no dostupna. Transparentnost je ukazatelem relevantnosti
prijatych opatteni (q.v./ coZ viz) a nesmi byt zaménovana s
predvidatelnosti (q.v./coZ viz).
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